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Scott Gessler, in his official capacity ae Colorado Secretary of 

State (Secretary), by and through undersigned counsel hereby moves for 

leave to participate in this appeal as amicus curiae in !>npport of Clear 

the Bench. 

In support of this motion, the Secretary states: 

1. Undersigned counsel has conferred with counsel for both 

part.ies. Clear the Bench does not object to this motion. Colorado 

EthiCS Watch oppOlles the motion. 

2. The Secret.,u'Y is duly empowered and authorized to implement 

the provision... of Camp,lign and Political Finance Amendment. Colo. 

COOllt. art. XXVlII, § 9(1). 

3. The Secretary is oat a necessary part.y to this proceeding. Colo. 

Canst. art. XXVIII, § 9(2)(a). The Secretary was not a part.y in the 

administrative proceeding, and the parties did not Join the Secretary in 

this appeal. 

4. The Administrative Law Judge (ALJ) who presided aver t.his 

case ruled that he was not bound by the Secl'E'tary's int.erpret.ation that 

Clear the Bench was an issue committel'. 
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5. The ALJ's ruling, and this court's analysis of the ALJ's ruling, 

wm have a Bignificant impact, on the scope ofthe Secretary's authority 

to provide advice upon which citizens can rely in this matter and in 

future cases. The Court will address the respective powers of the 

Secretary and t.he ALJ under Colo. Const. art. XXVIII. § 9. 

6. Only the Secretary can provide the cOUlt with the perspective 

of the elected official authorized to implement the provisions of the 

Campaig'n and Political Finance Amendment. The Secretary's input 

wi.]] likely assist the Court in addressing this issue. 

WHEREFORE, the Secretary respectfully requests that. the Court 

grant. his motion for leave to participate as amicus curiae and accept for 

filing his contemporaneously and conditionally filed brief. 

JOHN W. SUTHERS 
Attorney General 

MA RICE G. KNA1ZIi,05264* 
Deputy Attorney General 
Public Officials 
State Services Spctiun 
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Attorneys for Colorado Secretary of 
State 

*Coullsel of Record 

AG ",.1.: DOCUMENT2 
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CERTIF1CATE OF COMPLIANCE  

I hereby certify that tIris brief complies with all requirements of 

C.A.R. 28 and 32, including all formatting requirements set forth in 

these rules. Specifically, the undersigned certifies that the brief 

compnes with CAR. 28(g). It contains 1,765 words. Further, 

undersigned certifies that the brief complies with CAR. 28(k). It 

contains under separate headings sections addressing the I'Itandard of 

review and preservation of appeal. 

Maurice G. Knaizer 
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Scott Gessler, in h:iE official capacit.y as Colorado Secretal"Y of 

State (Secretary), hereby submits his Amicus Brief in support of Clear 

the Bench. 

STATEMENT OF ISSUE PRESENTED 

Whether the Administrative Law Judge (ALl) is bound by the 

Secretary's publicly-stated position that Clear The Bench Colorado 

(CTBC) was an issue committee and erred by holding that it was a 

political committee. 

STATEMENT OF THE CASE 

The case arises from a complaint filed by Colorado Ethics Watch 

(CEW) alleging that CTBC violated Colorado's campaign finance laws 

by failing t.o register as a pOlitical committee. The complaint was heard 

by Administrative Law Judge Robert Spencer. The ALJ determined 

that CTBC should have registered as a pontjcal committee. CTBC 

timely filed this appeal. A copy of the ALJ's decision (Dec.) is attached. 

STATEMENT OF THE FACTS 

For purposes of this brief, the following facts are pertinent. 



CTBC is a committee formed in April 2009. (Dec. 2) CTBC attempted to  

register as a polit.ical committee on April 20, 2009, Etating that its 

purpose waS judicial retention. (Dec. 4) The Secretary rejected that 

regist.ration. The Secretary advised CTBC to register as an issue 

committee and to identify "the specific judge you will either be 

supporting or opposing the retention of." (Dec. 4-5) 

CTBC did not immediately register as an issue committee. 

Instead, it sent an e-mail to the staffof the Secretary providing a draft 

registration form as an issue commit.tee and asking advice regarding 

the proper classification and statu:;> ofCTBC. The Secretary's staff 

determined that CTBC should register as an issue C()mrnittee and so 

advised CTBC. The memorandum containing the advice was posted on 

the Secretary's website and was publicly available. The Deput.y 

Secretary of State was aware of the advice and continually supported 

the position. The Secretary has never adopted a regulation to codifY 

this position. (Dec. 5) However, the Election Directorteshfied at t.he 

hearing t.hat CTBC was an issue commit.toe. (Tr. 187, 192) 



The ALJ concluded that he was not bound by the Secretary's  

interpretation because, in his view, the Secretary  01' 

misconstrued the law, and the Sccretary's interprotation is eit.her 

contrary t.o the plain meaning of the bw <ll' hall hp.en inconsistently 

applied, He also st,ated that deference to the Secretary's is generally not 

warranted where the Secretary's inte-rpl'etation has not been adopted 

through rule-making 01' a formal adjudication, (Dec 9·10) 

SUMMARY OF THE ARGUMENT 
The Secretary's aI'gument is limited to the question of whether the 

ALJ eneu  a rnall.er of Jaw when he refused t.o adopt the Secretary's 

condusion tnat CTBe is an issue committee. For purposes of trus brief, 

the SecretlJ,ry  only ALTs refusal to conclude that he was bound 

by the position of the Secl'etary. 

Ac{:v.(lling to Colo. Const. art, XXVIII, § 9(1), the Secretary 

prepares forms and instl,uctions to assist candidates in complying with 

 reporting requirements of Colorado's campaign finance laws, The 

Secretary's duties include interpretation of Colorado's campaign finance 
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laws. The ReC'.l-etary'", interpretation of the campaign finance laWtl is 

binding upon ALJs, even when the interpretation is not ca!'!t in the form 

01 a rule. Thltl  particularly the caae when the interpretation haa been 

disseminated to the public, and  public has relied upon the 

interpretation. 

In thi6 case, it is undisputed that the Secretaly determined that 

crnc was an issue committee. The ALT waa bound by the Secretmy's 

ruling and did not have the power to hold otherwise. 

ARGUMENT  

The standard of review for purposes of this brief 1,'1 de novo. 

Trus caae raisea .lill issue offirst impression: Does an ALT have the 

legal authority to refuse to apply alogal of the Secretary? 

Specifically, the C0111t muat detelmine whether the ALJ is bound by the 

SecreLary's ue\..errnination that a committee formed to oppose judges in 

a judicial rebmtion election is an issue committee? The impact is not 

limited to this case; instead, it involves the fundamental structure of 

the relationship between the SecretB.ly and the ALTs under Colorado's 

Campaign and Political Finance Amendment, Colo. Const. art. XXVIII. 
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In 2002, Colorado voters enacted article XXVIII. The article 

establishes and defines political C(lmmittees and issue committees and 

sets contribution limits for political committeea. It authorizes the 

Secretary to assist the public in etlmplyiug with reporting requirements, 

Colo, Const., art. XXVIII, § 9(1)(a). It also gives ALJs the aut.hority to 

hear complaints regarding alleged violations of campaign finance laws. 

Colo, Const, art. XXVIII, § 9(2)(a). Thus, the Constitution bifurcates 

responsibility: the  interprets and applies campaign finance 

requirements. ALJs review complaints regarding alleR'ed violations of 

t.he campaign finance laws and t.he Secretary'e interpretations to ensure 

complia.nce with such laws and interpl'etatioM. 

ALIs ate employees of the Executive Branch of Colorado 

government. They are Ilppointf'n by the- director of the Department of 

Personnel. Sect.ion 24-30.1003(1), C.R.S. (2010). They "provide eervices 

1:.0 each stat-e agency, o:x:ccpt the state personnel board and f.he pubhc 

utilities commission, entitled to use administrative law Judges." Id. 

ALIs perfurlll quasi-judicial functions. They administer oaths, 

issue subpoenas, rule on motions and Issue ardera. Section 24.4·105(4), 



C.H.S (2010). HoweveI', they aI'e not the equivalent of judges. Dee  

Enterprises (J, Industrial Claims Appeals Office, 89 P,3d 430, 433-34 

(Colo. App, 2003). A1.Js' powers Ilnd duties Ill'e generally limited ro 

particularized areas of lllw. They do not possess the eS8ential attributes 

of judges within th!" judicial branch of government. ld. at 438. 

"Administrative law judges onlyposse8s runrowly defined stntutory and 

I'egulatmy powers." Ramos v, District ol Columbia Department o{ 

COILsumer and Regulatory Affairs, 601 A,2d 1069, 1073 (D,C, App. 

1992), ALJs "are entirely subject to the agency" on matters of law and 

policy, Aswci.ation. olAdmilListrative Law Judges IJ. Heckler, 594 

F.Supp. 1132, 1141 (D,D,C. 1984). 'Whether ALJs work directly for the 

agencies or are in roore independent 'central panels' of ALJs wheI'e they 

are not directly under any single agency, they act on behalf of those 

agencies," and "are often expected to help achieve ageney objectives." 

Edwin I.J. Felter. Jr. MailLtaining the Balance Between Judicial 

Independence and Accountability in Administrative Law, Judges' J., 

Winter 1997, at 22. ALJs cannot set or change agency policy. Ho v, 
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Dorwvan" 569 F.3d 677, 682 (7ttl Cir. 2009). Only the agency may do so. 

ld. 

Under the ALJs' statutOlY construct, the agency establishes 

policy, and the ALIs enforce the policy. The electorate adopted thie 

construct whcn it enacted articlc XXVIII, § 9. Common  Alliance 

lJ. Davidson, 995 P.2d 748, 754 (Colo. 2000). l'he SecretalY issues 

instructions, and an ALJ, upon the filing of a complaint, determines 

whether the respondcnt complied with the instructions. 

Puhlic policY supports the Secretmy's interpretation. The 

Secretary is the person who has the day-to-day responsibility for 

enforcing the law. The courts ordinarily defer t.o the legal interpretation 

ofthe agency charged with the administration of a law because the 

agency is presuli1ed to have greater expertise in the matter. See, Stell v. 

Bou.lder County Department ofSocial &rvices, 92 P.3d 910, 915 (Colo. 

2004). ALJs, particularly those housed in a centralized panel, do not 

have the same level of expertise and are not accorded the same 

presumption. 
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In addition, vesting interpretative RuthOl'ity within the 

Secretary's offICe will reduce the likelihood of inconsistent 

interpretations. ALls are not bound by the decisions ot'other ALIs. If 

they are not bound by the Secretary's interpret.ation of a particular 

pl'Ovision, theu there is a greater likelihood that similarly-situated 

persons will be subjected to different results depending upon the 

identity of the ALl who presides over the case. Similarly, inconsiBtept 

results may obtain if a complaint is not filed against one person who 

follows the Secretary's int.erpretation but is filed against a second 

individual who follows the same advice and then appears be10re an ALJ 

who does not adopt the Secretary's inteI'PrE'tation, 

APPLICATION TO THIS CASE. 

ThE' ALl adopted the standard of l'eview employed applied by the 

judicllil courts ofthis State. He held that he was not bound by thE' 

Secretary's decision to accept eTBe's registration as an iSSue 

committee or its conclusion that committees opposing or supporting 

judicial retention should l'egistm' as issue committees. 
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The AL.J did not have the authOl'ity t,o reach a cont.rary conclusion.  

Art.icle XXVlII, § 9(1)(a) gl'ants to t.he Secretary the right. t.o interpret 

and implement campaign finance laws. The ALI can only apply t.he 

Secretary's policies and interpretations. The ALl does not have the 

legal authority to declare the Secretary's policy invalid or 

unenforceable. Only the court.s created within the judicial branch have 

that power. 

CONCLUSION 

The Court must hold that the ALI must adopt t.he stated pollcy of 

the Secretary in a hearing held pursuant t.o article XXVIII, § 9. 

JOHN W. SUTHERS 
Attorney General 

Deputy Attorney General 
Public Officials 
State Services Section 
Attorneys for Colorado Secretary of 

State 
"'Counsel of Reco:n:l 

AGALPHA. 
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STATE OF COLORADO 
OFFICE OF ADMINISTRATIVE COURTS 

 Sire". Suite 1300 De"_, Cllo,aoo 80202 

IN THE MATTER OF THE COMPLAINT FilED BY I 
COLORADO ETHIC8 WATCH REGARDING M-LEGED 
CAMPAIGN AND POLITICAL FINANCE VIOLATIONS 
BY CLEAR THE BENCH COLORADO 

C,"",U,"O'" "-

CASE NUMBER; 

08201MlD09 

FINAL AGENCY DECiSION 

Thla matter  b""ore the Administrative Law Judge (ALJ) upon «Jmplalrit by 
Colorado EthiC!! Watch (CEW) alleging  clear the Bench Colorado (CTBC) Violated 
the Colorado Fair campaign pracllca raws by falling 1D  all a political committae. 
CTBC denias that tt lq mquired to regi6ter as e political committee, and asserts 1f1Bt II is 
properly registerad 1111 an Issue committeB. 

Luis Toro. Esq., and ABron Goldhammer, Esq.• Illpresent the Complainant, 
Colorado ElhlCB Watch. Scot:t Gessler. ESQ. and Mario Nicolais, Esq., rElplllsent the 
R.eepondent. CTBC. 

CaSf! 8ummary 
CTaC Is a committal! opposln[l the ratentlort of three 'Colorado Supreme Court 

JUBtlcell - - Justice MicheBl Bender. Justk:e AJex Martirtez, end Justice Nancy Rice.' 
CTBC is registered with lhe 8acretllry of Slate es an i9sue committee, and has filed the 
conlJ\bullon and expenditure report1l required of an iSlIue committee. 

On May 5, 2010, CEW flied a complaint With the Secretary of Stale alleging thBt 
CTBC is ec\ually a political committee. and should have registeraQ as SUCh. 
Furthermore, CEW elleged that CTBC recelV6d two contnbutioM in excess of the limits 
applicable 10 political oommltlees. it SJOughl appropllata senctlons fur those infractions. 

The parties filed cross motions for summary jucigment. There was no dispute 
lhal CTaC had a major purposa of expressly sdvocellng ageinBt the reterrtion of the 
jU31ices, mceived conhibutions and made expenditures in excess of $200 fer this 
purpoee, is not regl5tered liB a pollUcal committee. and receIved two oontr1butions in 
excasa of the IImll applicBbla to political committees. CEW contended the law is clear 

, CTBC alao opposed lhlt retention or Chl&!  Mary Mullarkey. unlll Justice Mullarkey anno\1flced 
aha would no!   



Ihat CTBC's advocaC)' against Ihe  mede il e political commltl:ee, and ltlClefore 
 judgment ehoutd be granted in CEW'a favor. 

Allhough GTBC did not disputfl mos!: of CEW's factuel allegations, il raised Ihme 
detentes that it said warmnled summary jUdgment in its favor. Firr:rt, it said crac is en 
issue committee nol e politicel committee, and that it has compliad with all Us 
obligations BPi an issue committae. Second, it said CEW's c1alma wera balTlld by the 
ststute of IlmltaliOl1s. Third, it argued thet GEW waa equitably estopped from cleimlng 
that GTBC Is a poU\lcal commltl:ee because, armrdlng 10 CTBG, it relied upon a 
directive from lhe staff of the Secretary of State to raglater as an issue committee. 
GTBC sought en award of attorney fees lor what it claimed was GEW's groundless, 
frlvalous, and IIBXatiOUS complaint. 

On July 23, 2010. the AU entered 8ummery judgment in favor of CTBC 
because, at the time GEW mad its complaint on Mey 5, 2010, none or lha justicoo 
laTgetEld by GTBC had yet flied a declaration of intenl10 Baek retention, and Iherefom 
were not yet "candidatEs" as delined by GOlD. CoTl8t. art. xxvru, § 2(2). BecaulIolI the 
justice9 wele not yet candidates, GTBC was not a political commtt\Be, aa delinBd. by 
artlde XXVIll, § 2(12), The AU, however. granted GEW perrnisslon 10 file a 
supplemental complaint, based upon eV!cIenca that 91n('.8 the date of ita onginel 
cOmplaint, Justices  RIca, and  had filad declarations of inlBnt to seek 
retention and thus were "candidates· for office, and CTBG had atill not registared as a 
poiltlcal committee. 

GEW flied Illil aupplemantal complaint Augu!rl2. 2010. Aa before, GEW elleges 
thai GlBG Is a political committee bl:'C8use Jl CDnUnues 10 accept contribuliong and 
make expenditurea in 6XC&N1 c6 $200 with the major PUrpo5B of expn'lssly defet1tfng the 
retention of JUliticeS Bender, R1ce, and Martinez, who are now candidates as dafined by 
art/do XXVIJI, § 2(2).2 CTBG continues to defand an the groundll that, even though Ule 
targeted justices are new candidates for retention, GTBG still does not meat Ihe 
definitIon of a political committee. CTBe also continues In assert the affirmative 
defense of equitable estoppel. 

Hearing on the  c6 CEW'" llupplementsl oomplaint was neld attha Office of 
AdmInIstrative Courts September 15,  For reasons explained uelow, the AU 
cono::tudea thaI eTSC now meatlS the dafinition of a politicel commlttea, and should have 
roglsltired as such. The ALJ ali'lQ rejects CTBG'a afflrmetive dafense of equitable 
""loppel. However, the AlJ finds that CTBG ma!>Onably relied UPOl1 the Secretary of 
Stata's aGt:l'lplence of Iia registration as an Isaue commlltae, and therefore imposes no 
sanction upon CTBC for ita tallure to reglstar aa a politlcElI col1;'1mitl:ea. 

FindIngs of Fact 
The following facts are llUpported eilher by stipulation of fhe pllrti<>.s or by a 

praponderanca of Ihe evidence in the mcord as awhole: 

, There Is no B''''galion Ihat CTIlC hBS accaplec excess oonlrEtlL1llnns since rhe lime Ihat rhe Ih...... 
 became canllllla!llB [or relenllon. 

CTSC'a mOllM In dlsm'so [or failura In "\ale a cJ"lm, or aftllmaliveJy for summery  '""''' <\llniell 
atlhe OUlBet at Ihe  
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1. crBC I.!I e oornmittee formed in  lis director anclllcthre member 
Is Matthew Arnold. 

2. The 11Irms of Jusl1ce Mlcheel Bendel. Jusllce Alex. Martinez. lind JusUce 
Narcy Rica as justices of the Colomdo Supnlme Court are dua to expire. In ordar to 
retain their jUdiciel offices, they must run for retention in !:he Novamber 2010 general 
election. 

3. Fr:Jm it9 inception in April 2009, CTBC has expresely advocatad against 
the retenlion of Justices Bender, Mart\r>&z. 8nd Rice, and has solicitad contributions and 
made expendttlKEls farthat purpose. 

4. Julllk:lI Blinder flied a Oeclanltion of Inlent to Run for Reteotlon with the 
Secrolery of Sl8le on Mey 28, 2010. justice Rice lil8d her declaratioo on or ebolJl July 
e, 2010, and Justice Martinez tiled hie decleration on or about July 9, 201C. 

5. As a result of Ih86e nlingB. ell thmfljlBtioos 8m "cB<ldidata9":ls dafinod by 
COlo. Const. ert XXVIII, § 2(2). 

e. Since \he dale thai. Justlces Bender, Rice,' end Mertinez became 
candldale.!l, crec hae accepted contr1butlons end made 8xpendib.Jres in &CeSS of 
$20C In support of lis ptJrpoae of opposing Ihelr ...Iention. 

7. Since the date that JusllC8ll Bender, RIce, and Manlf1el became 
candidates, CTBC hes oontrnued 10 expressly advocate agalneltheir reten:iOn. 

B. GlBC's mejor purpD88 is \0  the ... tertlon of those rustices II 
bellevee do nofforlow the "rule of law." rhe fOllowing evidence supports !:hIll flndlng: 

8. The parties  that CTSC has 'e" major purpose of opposing the 
retention oflhe fargeted Justices, though lt1ey disagree lhat Ills  mejorpurpose.4 

b. In eddition 10  the def""ll of 1he 1llrget:od julllices,  
registration form (Exhibit E, p. 3) lItel:e$ that \I.s. purpose i6 10, "EdUcate VCltars on lhe 
Imporlance ofJudges ob6ervlng lt1e principles of the 'rulo of law' in deciding cases;' arK! 
"Educate Coloredo voters on their right to non-retain judges Who do not follow these 
principles." These additfonal  however, are entirely co\latersl to efFlC'a 
purpU<lt:l of defeating those Justices that do not meet its standards. The. AU  with 
CEW'!! view that the discussion or voter "education' Is simply the "Windup to the pitcfl" 
Ihet certain Justices must not be rErtalnec. Thenl ill no evidence that CTBC ever had 8!1 
independent purpose of voter educatlcn, epart flOm lis ultimate goal at removing 
1llrglJ\arl jumlces. 

c. CTBC wae first farmed in April 2009. II hae' no "Irad recold" or 
advocating eny rnEll!ar other (han lhe non-retenHon of justices in the. upcoming a1ecllon. 
All its expendilures in the currant electIon cycle hllvobeen fur thaI pul?ose. 

d. A sample of CTBC's prase re!al3,ses for the week of JUly 2110 28, 2010• 

• Citing 81ioklay V.  424 U.s. 1, 79 (18713,), CT13.C sUQge81s thal!o be a polHJcal  It  
hlW& tt.. malGl"  of supllOtl;,O or  "","ndldaID.  "O<1lend5 Ih8t "'fTIPPy  "mej<l, 
purpose of supporting or oppo.lng a J>Bndfdat. 19 lDt SUfficient. Becaoo" C"i"BC hlls lhe mojm- \IIlIll'I"e 01 
opposing lila jU5tiGll8' ralBrlIIOll, the ALJ need n"'decide wh6'U>er .. majo, pUi'pllge Is sUlfrcil!ll1. 
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which is repreoonlative of ClBC's advocacy, show that CTBC'!! primary goal is to 
defea\ the Jualices it con.siders uf'lWl'Jrthy of holding office: 

_ the "point" of Clear The Bench Colorado Ie to hold "the current 
justices accounlBble to lIle Colorado Con61itLJtion, the rule of law. and 1tle 
clIlZBr\S WIIose fights they are 8\'1Om to uphold.K Exhibit 7, p. j. 

_'s grassrools movement CIllied Clear Ihe Bench Colorado ... aims to 
get Coloradans to vote out three ultra-liberal Supreme Court justices." 
Exhlhll 1, p. 2. 

_ "Haley Glarla Qut with /ll lOeoonaobly accurate lIumm"Uun 01 the 
"Judicial push" (to vote 'NO" 01 the unju8t juslicea of the Colorado 
Supreme Court ...J" Exhibit 7, p. 3. 

- "Be a citizen, not a subJect" get Illformed, then eX8I'Cise your right 
10 vote "NO' this November all th8 wur (er. three rem8inll1g) 'ul1jusl 
juatlces' ... " EKhlbit 1, p. 4. 

e. 111 thos8 B1atemenlB that do conlBIn rome Illformation that might be 
d1n8idared educational, such as Mr. Arnold's dlscu8sion of tf1e Jl.dici81 performanc8 
d1mmission,  I:e imbedded in the contell of an argument that tM JUdicial performance 
8:,'81em is un8qual to Ihe tesk 01 holding judges accountable, and lhereforo valers must 
"got Informad, tIlen exercioo your right to vote "NO" this Novemberon Ihe tour (er, three 
rem8il1ing) 'unjust justices'.• ." Exhlbil1, p. 7. 

I. CTBC's prlml:ry, II not sole, purpose IS 8ummarize.d In th8 nema selacted 
tor It by Mr. Amold _. "Clear the Bench Colorado." 

9. PoJilioal committees are slilject ta a contTibtJllon limit of $525 from any 
one porllVn per slaction  18sue commltt:eas are subject to no ronbibutlon lim\\. 

10. CTBC initially attempted to regiBier wilh the Secretary of SIBle as a 
politic81 Committee on April 20, 21J09, staUng that iI8 purpose was 'judicial retenllon." 
Exhibil B. 

11, Tho SeCI'CtQI)' of Slate reJ"LWd  reglslrlliion. In an e-mail to Mr. 
Arnold dalBd May 1, 2009, the SecretaI)' 8XPlaln8d that the reasor wr reJectJon wae 
'Purpose !Do \'a(lua also might fail under deflr,\\iOll of i8sue committee." Exhibit C. 

12. Ths e-mail was fUliowed by a letter to rillr. Arnold daled May 4, 2009. 
Exhibit 10. Thalletter st8led, in pertinant part: 

ThE! Committee's purpose ie loa vague. Per Rule 2.4 of tho S8cretary 
01 State's Rules COrJcemlng Campaign and Polilical FinarJ(:a  ..e 
poJilical committee or small donor oommittee shall identify rile types of 

 beIng slJppoffBd or opposed, such as party Bff'iriflfl(]fl or 
pubffc policy position, end' If tnown, tha SP8C{ffC c/lndldatfloS being 
mJpported or oppOllt<d. " 

13. The larter advised Mr. Acno'd \0 mfile ClBC's  sa a political 

, See Colo. Consl. art. XXVIII.§li 3(6), a' adiuslBdby Ii 3(13) lind BCCR 1505.6. rule 12.1. 
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committee ami Identify "the spectfic jUdg95  will either be supporting or opposing the 
mtentlon of." 

14. Unlike the May 1st e-ma", the letter nJ6de no menllon of the possibility or 
filing as an Issue committee. 

15. Mr. Arnold did not ta-register ae a political committee. Instead, he sent an 
 to Kristine Reynolda, a starr member of the Secretary at State's Eiections 

Division, provld!ng a draft tagistraUon form as an iaBue committee, end asking for advice 
as 10 "Ihe proper classlficallon and status of CTBC." Eld-ribit E. 

16. The draft regislration contained the following. revised, steillfllent of 
purpose: 

1. Educate Colorado volera on the ImportanDEI of jUdges observing 
princ;lp1ea of1he "rule of law" in deciding cases; 
2. Educate Colorado vola!'8 on their right ttl non-relEin judges who do 
not follow these prInciples; 
3. AdVtlcete for tl1e non-retention ef juatiC8a statewide who 
demonstrate a conelstent pettem of deciding cases in contravenlion of 
the Colorado Constitution, esteblished sUllJtory lew, legal precedent, 
end "rule of Isw" princlples (naming judges as necessary to educala 
votero). 

17. The staff of the Elections DiVlelon wee uncerteln ae 10 whether a 
commlttae opposing Judlclel retenllon, auch ae CTBC, should lllg\6ter as a political 
committee or an issue commltlea, and In tact had aCUlpted such a commiftfle es a 
pollllcel oommiltl'le in lhe past. Sea Exhlbi1813 and D. 

16. After holding 8n internal policy meeting to dlscu58 the Iseue, the Elacliona 
Divleion determined thl:lt CTBC should register a::l an issue commlltell. As a reeull. of 
that meeting, a mprnsentatNe of·the Elections DMalon prep.ered a memo documenting 
that, "Aftar much discussion our Initiel thought that thay [CTBC) should register ae an 
Issue committee wes agr&ed upon: Exhibit F. This memo was subsequently posted 10 
the SecrelBry or State's website and was publicly avaliable.8 

19. Tha Deputy Secretary of Stete attended Ihe.policY maeting, and tl1erefo!'8 
wall awere oftha Election Divi8ion'a poeition that cammltle&& opposing judiclsl retenllon 
should reglsler as issue committlil6S. 

20. On June 9, 2009, the Elllctions Diviaion formalty accapted CTBC's 
rBgislmtion as an Issull commi\taa. Exhibit G. 

21. The SBCretary of State haa never adopted a Illgulatlon 10 codify the 
Election Division'e position filat committees oppoaing judicial retentton should register 
es issue committees. Although e draft regulalion was disClJsssd at a Campaign 
financa AdvisOry Panel meeting em June 16, 200g (Exhibit H), opinion was dMded and 

"   olvl.\cn conllnues to "lJIIPOl1lhls   I, J, K, L, N. 
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lhe regulation was not adopted? 
22. While the Iltigl:loon of th!s cEl8e was pending, eTSC petitioned lhe 

Secretary of Slate to conduct emergency rulemaking to adopt a rule requiring 
committees supporting or opposing judIcial retention W register as issue committees. 
The 5ecnrtary declined 10 do llO. In ellllter to CTBC'$ etlorney, dated August 4, 2010 
(E){hibit 12), the Director of1he Elections Division advised ClEC thaI: 

... the ques1lon as to What type of ccmrnltee is appropriate, remaIns 
wHhout definlltve answar. 
The Secrstary of St:Jte rooognizes lhol1here ern cff.ditle <Iryumanls 
on both sides of this malter. Neither Iha Fair Campaign Plllcijces Act 
JlOr the Colorado Comnitll\lon provldea guidance as to hOw en 
organization Ike Clear the Bench shall be classified. In the evant the 
law ie not clear, ft is ultimately left to the Judicial branch to decide whal 
13 statum or oollsillUUonl:ll r:rovision meare. The Secmtllry of Stale 
only provides guIdance, in the fann of rularnaking. to eselet persons 
and organizationa who are subject to relevant laws. 

. This CUl"l"6rlt request hae belln mede While IlUgation ie ongoing between 
COloredo Elh"cs Watch and Clear the Bench. Tile Office of 
Administrative Courts will  the mat1er more Quickly find with 
greater authority lhen 18 pos'llible In emergency rulemaking. 
Furthennore, '.he proximity 10 the 2010 Qanellli elecllon CQmplicatee 
the foaslbility of adoptIng lin emergency rule. 
Due 10 the role of the CQurt, the fact thet e rule could be implemented 
Just weeks before the geneml eledion, find 1/'18 continuing litigatlon In 
lhie case, lhe Secrelary of Slate Is declinl1g 10 iasue.an emergency 
rule ae requeated. 

23. The SecrBlaI)' 01 Slate, therefore, has nat made a farmal decision that 
cammittees app03ing ar supporting jud[clel  ,"lIsl file !.IS Issue cornmlltelilfl and 
nat poliltcal committeee. Althaugh staff msmbel'9 of fhA F.lectlons Division hold lhle 
belief and "'ave gillen this advice 10 others, the Secre"..ary of state hes refused fa edopt 
this posilion by formel rule making, and instead has demlT.ro to '\lie OUlcome of thie 
Iltigation. 

24. The parties to Ihls litigation am CEW and CTBC. The Secretary of S!a!a 
Is nol a party to this litigation. 

25. CEW is a private organization lhat Is  an agent of, nor In privily 
with, lhe SeCl"stsry af State. Therefore, CEW [s nat responsible for or bound byedvlce 
given to CTBC by the  of Ihe Elac::II01'\S DllIIslon, 

26. CEW has mede no representatIons to CTBC upon 'MIich CTBC has 
datrimental!y  

] Thls   of r1I!lfOOenllilioes of the  OMsian as  89 lolerested mamb...... ol 
Ihe plIblir.  panel Is ell ad"oory body Dill)'. 
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Dlscl/sslon and Order 
Colorodo's Campaign Finance Laws 

Theprlmel'l <;ampaign finance laY.' In Colorndo is Artie-Ie XXVII) of the Colorado 
Conalilution, whie-h was approved by the voters In 2002.  XXVIII Imposes 
col1trlbutlon limits, encourages Voluntary ependll1g limits, Impooea reporting al1d 
disclosura requirements, and creates an enforcement process. Colorado also has 
statutol'l campaign finance law, known as the Fair campaign Praclicee hI (FCPAl, §§ 
1-45-101 to 118, C.R.S., which waB originally en:'1cted In 1971, repealed and reenact£ld 
by inilialiv6 in 19116, substsntlallyamended in 2000, end again !lUb!ital1tially rnvised by 
initiative in 2002 as the moull of the adoption of Articla XXVIII. The Secretary of Stale, 
pUflluant to regulaUol19 publlahed at 8 CCR 1505-6, further regulates campaign finance 
practices. 

Definf/km ofa PolitlCfJI Committee 
The valldity of CEW's complsin! depends upon the acctJT9cy of ItS allegation that 

ClEC is a political commiU8a. If CTBC is not a political committee It has no obligation 
to register as suc.h. 

A politicel commillee (s defined by coro. Canst. art. XXVIII, § 2(12)(a}, ae follows: 
·Political committee" meel1s any person, oIhel lhan a natural person, 
or any group of two or more peraons, Includillg natural persOns that 
heve accepted or made corMbuilons or expoodltures in excoss or 
$200 to support or oppose tha nomination or election of one elr more 
candidatas. 

EmplJesl9 edded. 
ThcuQh not specificaliy mentioned in § 2(12), a political commlttee must aloo 

have as Its "mejor purpose" the fIOminetlon or election of 8 <;andidsle (or the defeat 
thereof). ADlanC'9 for ColQIado's Famirres, v. Gilbert. 172 P.3d 964, 970 (Colo. App. 
2007}(cillng Bucklay v. VaJao. 424 U.S. 1 (1970). 

A 'candldate" Is dtnined by § 2(2), as follom (in pertinent pert): 
"Candidate·, means sny person who seefo;e nomination or elaction \0 
any state or locel offiea thai ie to be voled on in this slate at any 
prImary election, general election, school diBlrict  or municipal 
elaction."Candid8laR also  a judge or jus/lea of any Court of 
re(;Ord who saeks /<l be retelned in offic.a pursuant to /he provisions of 
section 25 of arlic(e VI. A paraon !!l a candldale lor election If the 
pel1Kln has publicly announced en intention to S8llK election to public 
office or retention of e Judicial office and thereaftar hee recelvad 1'1 
contrtbutJon or made arl expenditure In support of the candidacy. 

Emphasis added. 
Colo. Const. art. VI, § 25,ln lurn, slBle$, jn pertinenl part: 

A justice of tha supreme court, or a Judga of any other coort of record, 
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who shall dasirs to rstaln his judicial offica for another IBrm after the 
expiration of his then Iem1 of office shall nla wiflllllfJ secretary of state, 
nm more than six months nor lass than'three months prior 10 the 
general el8Ction next: prior to the 8llpirotion of his  term of office, a 
dec/aralion of intenl to run for another term. 

Emphasiu added. 
Wilen language ora constitutional amendmal1t ie clear and unambfguous, lhe 

amendment must be anforced as writ',Iln. Davfd90n I{. Sandstrom, 63 P.3d 646, 654 
- (Colo. 2004). Although the court's obligation Is 10 give effect 10 the intent of lhe 

electorate, in giving effect 10 that Intent the court must look 10 tha words used, read1ng 
lham in conte.d and accord\t1g ltlem their plain and ordinary maBlllng. Sanger v. 
Dennis, 146 P.3d 404, 412 (Colo. App. 2006). 

The consl'llulional provisions cited above are clear that a jlJstics becomes a 
"candldata" when lllal Justice files a declaraUon of Intent to run fur retention wilh the 
Secrebry of State. Once a justice becomes a candidate, any committee wllOBa major 
pllrpDSoS (s the defeat of lhst cal1dldate'a retentlon in ofJice and h8.8 eccepted or spent 
ovar $200 to expressly advocats agalnat the candidate's retention, becomes a poli6cal 
ccmmlttee within the meening c1 § 2(12). 

C1BC Is a Political Committae 
There is no dlsputs that Justices Bender, Rice, and Martinez have ell "led 

declarations 10 run for retention as required by artlcle VI, § 25, arld therefore am ail 
"candidates" w!lhln Ille maanlng of art. XXVIII, § 2(2). CTBC Is tt1ersrore a polilical 
committee beceusa;t.s major ptJrpOSB is the defeat ofthoBe justicoo' ralenlion in office, 
and it has eccopted contributions and mada  In excess of $200 10 
axpressly advocate against their retention, These undisputed facts place CTBC 
equarely wRhin § 2(12)'s definition c1 political commillee. BecaU8e CTBC meets thai 
detlnillon, it was obligated to n:lgister 8S such wilh lhe Socrolary of StaIB, as required by 
§ 1-4&-106{3), CRS. That  ripened when CTBC cumulalively spent, er 
aooeptoo, in excess crf $200 fur tha fif::lt lima following Justice Sender's filing of his 
daclarallon of Intent to lun. 

C1BC Is Not en Issue Committee 
Political commitlees and Issue committees are mUluaJly e;<clusive. ThB 

definition of polilJcal cemmlltee B;l(cludes Issue commltlaes, and tha definition of issue 
committee emudee jlollUcal committees. Sse art. XXVIII, §§ 2(12)(b) and 2(10)(b), 
respectlvely. Thus, baeause CTSC meals the c!9flnltlon of 9 political commillee, it: 
cannol be an  commitlBe as well. 

Moreo:Ner, CTBC does I1ct meet tha dennillon of en Issue committee. An Issue 
C1Jmmittea Is defined by § 2(10) to be a group c11wo or rr.ore persons that "1100 a major 
purpose of supportlng or opposing any ballot Issue or banol questkJrr 811d has accep\19d 
or spent in excass c1 $200. Art:. XXVIII, § 2(10)(a). The terms "ballot IMue" and "ballot 
quastlon" are not defined in ertklB XXVIII, bUI are larms of art defined elaewhere in 
constitutiona! and slalulory law that predated the electorate's adopllon c1 article XXVIII. 
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Valers are presumed to know the Ie..........hen Ihey adopt constiMilJnal amendments. 
COmmon Sense Alliance v. Dav{d:son, 995 P2d 748, 754 (Colo. 2000){"The electorate, 
ae .....eH as [he lagl:slalure. must be presumed to kno..... the exlBting law at the time Ihey 
amend or clarify thet law.') 

"BlIllollooue' Is defined In article X. § 20(2)(e} as a 'non·recall petition or referred 
measure In an electk-n." This definllion is pert of the oonstilutional amendment known 
aa TABOR [Taxpayer Bill of Rights). adoplBd in 1992. Ballot Issue ie 8160 defined In 
slatute al § 1-1-104(2.3), C.R.S. as e 'slate or local government matiar afi:slng under 
sedlon 20 of artJcle X of Ihl! stale constltulion [fABORJ, aa denned in eeelions 1-41-
102(4) and  respeclively: It 8180 appaars at § 1_40-102(1). CRS......h8re it 
\a defined as "8 nanmcall. citizen-mitiated Iletltlon or IeglBlaliw.ty-lefQrrad measure 
.....hlch 15 alJthorizad by tha mt8 cons1ll1Jtion, Including 13 qJestfon as defined in sections 
1-41-102(3) and 1-41_103(3)."8 Sactione  anc 1-40_10?(1) .....Ars adtllfP.d in 
1993. Therafor8 Ill! these deflnillon8 of ballol Issue were la..........hen tl1e e1eclaf!lte  
adopted article XXVIII in 2002. 

'Ballot quesflon" i8 defined In statute as a "stale or local government matter 
in'.\'Jlvlng a citizen  0( referred mee8ure, other ltIan a bailot iSSJe." Seelion 1-1-
104{2.7). C.R.S. This provision .....as adopted in 1993, and was therefore la..... when 
artJcle XXVIII was adopted in 2002. 

All thaso definitions have t1e common requlrament that a balb! Issue or ballot 
question. whatever the subjact,. re a citIZen initiated pelidon or a legslallvely referred 
rn",asure. [le"",uoo judlcl,,1 r"tnntlon eleclione ere mandated LJy tlrtlda VI, § 25, they are 
neither  initiated nor legislatively  and thus ere not 'bellot issues" or 
"ballo1 quesl!ons." 

The fael1hat article VI, § 25 requires thei "e question" be p1acec on tha "ballot' to 
determine wtlether a Justice shall  retained. noes not mean thallha ratenUon "'IClellon 
bacomoo II "ballo1qUOlltion: As rot9d abO'o'a, the term "beUo1 qLl6s.1ion" (s a limn of art 
defined In la..... weil before article XXVIII was adopted. Had the draftenl of 8rtlde XXVIII 
InLanded lo indude advocacy of Judlciel retenllon within the eo:lpa of an Baue 
committee. thsy could be 8xpadad 10 say 50. Instead, ths electarate usad terms of art 
lhat were alr....dy dellnod In 1_ "00 do not  rlllentll;>(l IIloolions. 

Stretching the definltlon of "ballot question" La ioolude reterrtion elections ctllates 
an intemal confllel in artlda XXVIU because a cOInlTllttee opposing or supporting a 
reterrtkln aleelion woLid then be both a polifcal committee and an Issue cornrtiltea 
simultana01sIy. This, ho.....ever, i8 impos!\lblA becaus", as pTlilviousJy noted, tho 
committees are mutu<.lIy exclusive. ConUiellre interpfBlations sheuld be avoidad. In 
oroa! 10 etfectuala leglma!ive intent, courts must COl'I8lder stalutee as a whole and 
attempt 10 give consistent. harmonious, and sen8ible effect to ell their parte:. state v. 
Nieto, 993 P.2d 493, 501 (CoJo. 2(00); Harwood v. Senale Majority Fund, llC, 141 
P.3d 962, Q64 (Colo. App. 2006){'Whom amtllguities du el<ist, cuulls  rnt:erpret the 
consijlulional pmvision as a .....ilola in an attempt 10 harmonize all its par1ll.") The only 
interpretation that results In harmony between the definitions of political and i9sua 

•   1-10Z  1-4!-1OJ Implement TABOR's O<ld-year election rl!<1UlremBllI. 
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committoos i810 retilrict the terms 'ballot queslion" and "ballot  (/leir historical 
denotll!lon a9 cltiwrrlnitlated or legislativaly referred meesuree, only. 

CTBC allampts to awid an interne) conllict by adopting a strained construction of 
§ 2(12). CTBC argues Ihat the definillon ot political committee at § 2(12) doea not 
Include commltlaes opposing judicial retention because § 2(12)(a) applies only to 
committees that "aupport or oppo'Jo lhe nomina\ion Qr e/eelkm of one or more 
candidates." Emphasis added. A1lhough CrBC concedes that Justlc<ls Bendar, Rice, 
and Martinez are "candidates" as defined In § 2(2), It argues Ihal they are seeking 
"retention" aM not "election: end lherefOre do not fall wllhln Ihe definition of § 2(12)(a). 

The AU rejecls lhls interpretation because it files In Iha face of tha pla(n 
language ef § 2(2), whlch specifically dt"fines "candidate" to indude a Ju5llce "who aeeke 
to be letBined." Nothing;n 1his or any other conslitutionel provision suggests that a 
justice sooking 10 be retained  nol running for "election.' To the contrary, § 2(2) itself 
rafars to a Jusllce who seeks retention aa a "cendidate for elaction," and artlcla VI. § 25, 
which describes ltle retention process, is tilled "Election of Jus1l.ces end Judges." 
Furthermore, § 25 sJlllCifies that If e maJority of votes ca!ll: are in favor of retan1ion, then 
the judge or justiee is "elected to a succaedlng full larm." All this Is consistent with the 
commonly understood mBening of Ihe word "election," which meane 'Ihe act of 
choosing." WebBter's Naw UniV6rsel Unabridged Diction/Jry 582 (2M ed. 1983). 
Clearly. e juetice seeking to be re1flined In office is seeking to be chOStln, or eleclBd, tIl 
remain irl lhat offioo. 

The AU elsa finds unpersuaslve the argument that ber:auee retention electloM 
are In eome ways similar to recall  lt1ey ehould ba lJl!ated es such. The fact 
thai. § 1-45-108(6), C.R.S. requllllll a commillee for Ihe raeall of an elected official to 
IfYJieter a$ an leelltl commlnee hea littla significance because public efficillis feclng a 
recall ara not defined ae "cendidates' by § 2(2), To the contraty, § 1-12-118(1) 
speclflGaUy sletas that the name of the perBtln subject to recell "shall not appear on the 
bellot as e cendidete for office." See also B CCR  Rule 10.3 wt1ich permits an 
Incumbent 10 Dilen an Issue (;llmmittee to oppose hie receN bscal/6e he "Is nClt a 
candidate for the auccessor electlon." Furthermafa, although racall is simller to 
retention In thai. the office holder facas e "yas" or "no" VlJte, thare are  
dleelmilaJitIell. ,Moet notably,  are inlt/eted by cilium petitfon end eeek to remove 
an ofl'icilll from office prior to lI1e end of hie or her term irl afI1ce. Article XXI, § 1. 
Retention eleclions, on 1he olher hend, are required by law end occur only at Ihtl end of 
the judge or Justice's term of Qffice. Artlde VI, § 25. Beceuse e recall petition is not the 
same thing ea a retention election, and is governed by different rules, It is not a 
compeillng point of cempartson, 

Nor Is the ALJ Is bound by the Election Division's d9clsion to ar:cept CTBC's 
registration' as sn Issue committee, or by the current baliof of its staff that committees 
oppo\ling or supporting Judiciel ratention should regisler as issue committees. In laklno 
those poeilions, the E1ec.liona Divlslon did not have the benefit of the llxtenalve briefing 
and evidence presently before the AU. 

Daference 10 an agency interpretatlori is not glvan when the interpretll'.lon 
 or mleccnstnJes the lew, Huddleston v. Bd. ofEqualization, 31 P.3d 155, 160 
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(Cola. 2001): or is contrary to the plain meBTling of a statute er conlrary \0 legislative 
Intent, Bames v. {)apt. ofRevenue, Motor Vehicle Dlv., 23 P.3d 1235. 1236 (Colo. NJp. 
2000); or has been illCOJ1sistent In the past. Loba/o v. IndustrIal Clelm Appeals Office, 
105 P.3d 220, 223 (Colo. 2005). Furthermore, even If deference is due, it Is weak 
where the agency's interpretalx:lIl hes not been adopted by rule making or olher formel 
adjudication. Chris1ensen v. Harris County, 529 U.S. 576, 587 (2000). In recognlti<ln of 
these and other factors, ttle Elactiona DMsion has  declined CTBC's request 
for emergency rulemaklng and instead has deferred to tha outcome of this litigation, 
where the ALJ's decision on bahalf of the agency will be based upon a fully developed 
record and will be subject 10 Judicial review. 

In summary, a fair reading of the piain language ot article XXVIII, §§ 2(2) and 
2('2), es applied to facts that are either undlspuled or are proven by the evidence, 
shO'NS thal CTBC is e pollUcal committee and muet be  as auch. 

CEW is Not Equitably Estopped 
 estoppel ie an affinnativa defense which must be provan by the party 

asserting It. 
Tha essential elements cf an equihlble estoppel as related to the perty 
estopped are; (1) [c}onduct wt1ldl amounts 10 a false represenla(jon or 
cOl\cealment of materiel facIB, or, at leeel, wt1ich is calculaled 10 
convey the impression thel the facts ere olhelWise than, and 
jnoonsistenl wlth, tl1oge .....hich Ihe party subaequenUy attempts 10 
assert: (2) Intention. or at IBast axpec:lation, that auch conduct shall be 
ected upon by the other party; (3) knowledge, aelual or conotrucliva, of 
tha real faels. As relrrtad 10 the party claiming the esloppel, they are: 
(t) lack of knowledg& /lnd lhe mP.ans of kriowledge of lila truth as 10 
the faciB In question: (2) raliarlC'e· upon the conduct 01 the party 
estopped; and (3) action based Iheraon of such a character aB 10 
change his position preJudIcially.... 

, V Ber Ranch LLC v. Cotten, 233 P.3d 1200,1210 (Colo. 2010)(quollO!:l Cdr of 
T'homtrJn v. Bijou Iff. co., 926 P.2d 1. 76 (Cole. 1996}). 

For tha purpoaes ofthIe discussion, the key element is that estoopel can only be 
eeeerted ag6irult a "perty" that made a false representlltlon or conce61ed mmeriaf facts, 
and thet the palt,' asserting tha defense must have relied upon tha condllct of the 
"party" to be estopped. The defense does not 6Pply In lhis case because thare is no 
evldance that C8N, tha party to be astoppad, made any falsa repr85eniation 01 
concealed any material farn: nor is there any evidence that CT8C relied Ie ils detriment 
upon any conduct by CEW. It is lhe Secretary of S1ale, through ita Elections Division 
staff, that made the representations upon which CTBC relied, nol CEW. However, the 
Secretary of State iB not a party to thIa IIllgallon. 

CTBC aeeks to sidestep Ihis problBm al'9uln!:l that Cr:.W acted as an ageT'll aftha 
Secrelery of sta1a In bringing this litigation, or acted in privity with Iho Secretary by 
doing so. The AU does not a!:lraa. ArUda XXVIII, § 9(2) is carefulfy designed to keep 
lhe Secretary of Slale out of the  process. Under that provision, "any person" 
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who believas there has bean 9 violation oJ the fair campaign prsctice laws may  II 
Wfftten complalrrt ''with thll  of staIB: Artic!e XXVIII, § 9(2)(a). The Secretary 
is then obligated to "refer the complaint to an admInistrative raw Judge." Id. The ALJ, 
after holding 1'1 hearillQ in accordence with § 24-4-105 of the Administrative ProcfK!ure 
Iv:t, rendel'S a decisIon which is "final and subject to review by the court or eppea\8: Id. 
"The 6eCretary of sfaW and the edmlnil:ltratlve raw judge are not necessary parUes to the 
review.' Id. Nothing in 19(2) gives the SecretarY any ability to, control or oversee the 
ronduct of Ihe Iililletion, and nothing suggests that the person bringing the compleint 
does 80 on behalf of the Secn!1ary or Is an agent of the Secretary.l0 

CTBC rellee upon a number of cases that recognize privtly between the 
government and its  in certain maltelS of public Interest Alchlson, Topeka & 
Santa Fto Rwy. Co. v. Bri. of County Comm'rs, 95 Colo. 435. 37 P.2d 761 
(1934JUudgment ageinst a county In a maller of gll"eral interest, such as the levy end 
collection of a hlX, ill binding not only on the county as the nllmed defendlll1t but also 
upon taxpayers not named as defendents); McNichols v. City and County of Denver, 
101 Colo. 316, 74 P.2d 99, 102 (1937)ijudgment against a governmental body In a 
matter of genera! Interast to all i1a cJtizens and taxpayers is binding upon the lalter, 
though they are not parties to \he suil); Lance v. Davidson, 379 F.Supp. 2d 1n7, 1125 
(D. Colo. 2005)(in a challenge to legl5Jative redis1rictlng, individual citizens stand In 
prtvity with the General Assembly, whIch was a party!O poor IItrgatlOn); Lance v. Dennis, 
444 F.Supp. 2d 1149. t 159 (D. Colo. 2005)(lhe extenlto whictl individuals are privies of 
the state depends on whether the issue assarted by the privale citizen and proviously 
assertad by a public entity is a matter of  Interest to all the people); Salsky v. 
Paf8mounf Communications, Inc" 7 F. 3 1464, 1470 (101ll Cir. 1993}(when a stalll 
IIl:!ge(ee comlT1Oll publlc rfghls, euch as claims basad upon damage to naturel 
rosources, the citizens of that state are represented in such litigation by the slate and 
are bound by the judgmant)(ciling Washingkm v. Washing/on Slate Carom'! Pasl16nger 
FishIng Vessel Ass'n, 443 U.S. 658 (1979)). 

These caaes ere oot persuasive euthorlty here because this is nol a catoe where 
the Secretary of State has been pal1y to prior Ittlgalion that could preclude CEW's cJalm. 
RBIher, CTBC seeks to attribute to CEW poslllort8 informany taken try staff membars of 
Ihe Secretary of State. CTBC has cited no authority, and 'he AU Is aware of none, Ihal: 
would create privity between the Secretary and CEW under these circumstances. 

The Appropriate Sane/ion 
Despite the failure of CTBC's defenee of equitable estoppel, Its re830nable 

reliance upon the Elociion Division's acceptance of its registration all an issue 
commillee is worthy of conslderelien in  the appropriate sanction. Pursuent 
10 § 9(2), the AU has dlsCTlllion to impose eny  order, sanc.tion, or rerier 
authorized by article XXVIII. The word 'appropriate" is Irrtaoded to give the ALJ 

• The  or § 9(2} wl.ely  the S""retary, who hll!l poJlficel psrty afIllladon. from allegalloM or 
Pc0liticellnfiuenCII In Ihe prcdoculian 01 felr cempaign  
o Onry >Iller Ihe finel deeJ&lon has boeen rendered may  SeaelBry r:Iloos" m bacom<l 8 party by nllng 

an anJon;emem ecUon. If Ihe Secretary ctmoses nollo do so, lhen lhe person Mnglng .. may 
pursue "a prlvalD Cff"S<l   to enlln-e lhe decision." Id. 



dl5C1etlon  -limit otherwise harsh results." PartrmlOn RfJC8/1 Committae,  \I. 
Patfarson, 209 P.3d 1210, 1219 (Cdo. App. 2009). This Includes the  !o 
lmpoee 00 ijanctlon at all." Id. 

In view of CTBC's reasonable reliance upon :he ElectJon Dlvlalon's acceptance of 
its registrafon as an tsooe committee, and the Elections Divijlion's Ildvioe that such a 
registration was apprapriBte, any monetary penelty against crBG would be inequitable 
and unduly hanih. The ALJ1herefnre impoaes nontl. 

However, Inasmuch as CTBC :s a political CDmmitl.Ele, it must pramptly-regilllar 
es SUCh. II shall acoomolish such registmtion within tiventy (20) days of this decision, 
and lhereafler abido by the rulall IIp¢kable to poliitetil  

This decision is final and aubject 10 review by the court rf appeals, ss provided 
by Colo. Const art. XXVIII, § 9(2)(a) and § 24-4-106(11), C.R.S. 

A!tomey Feas 
In granting summary judgment b crBC against CBv's  complainl, the ALJ 

awarded CTae its attorney fees per § 1-45-111.5(2) becauae CEW's complaint, as th6ll 
stated, lacl<.ed l!.ubl!.tan\lal jusliflcalion. The AlJ, hewBvBr, found that lIle amount of lees 
10 be awardod might depend upon how much of CTBC's attomay's prior effort Would 
assist In the defense of CEW's Buppfemental daim. Tha ALJ therefore deferred 
determinellcrl of the proper amount of feee to be awardad  after the merits of the 
supplemental complaint had bean resolved. Becauee CEW's supplemsntel complaint 
has mart!, no faes will be awarded for effort by C1BC's atlornoy Ulat was reasonably 
n8C68llery to defend egeinsttM! ellpplcmental cemplalnt. 

CTBC Is dlradod 10 submit. no laler then Oc:rober 11. ?MO, en '!emlz..li"n of 
thn'lB lees i!lncurred In datense of the dismissed daim. 

Done and Signed 
September 22, 2010 

='::--
ROBERT N. spEw-£ 
Administrative  

 recerded CR #1 
Exhibits edmitted: 
CEW's exhlb"s; 1"17 
CTAC's exhibIts: A-O 
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CERTIFICATE OF SERVICE  

I certify that I have S8tVad a true and correct copy of the above FINAL AGENCY 
DECISION by depoailing same In Ine U.S. Mail, poatage prepalll, at Denver, Colorado 
adllressed to: 

Lula Toro, Esq. 
1630 Welton Street,#415 
Denver, CO 80202 

Aaron GokIhamar, Esq. 
Sharman & Howard, LLC 
633 Seventeenth Street, Suite 3000 
Denver, CO 80202 

Scott E. Gessler, Esq. 
Marlo D. NicoJals, II, Esq. 
Hackstaff Gassier, LLC 
1601 Blake Street, Sulla 310 
Denver, CO 80202 

William A. Hobbs 
1700 Broadway, Suite 270 
Denver, CO 80290 

lhia .lIay of Sep1ember, 2010 
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