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Scott Gessler, in his official capacity as Calorada Secretary of
State (Secretary), by and through undersigned counsel hereby moves for
leave to participate in this appeal as amicua curiae in anpport of Clear
the Bench.

In support of this motion, the Secretary states:

1. Undersigned counsel has conferred with counsel for both
parties. Clear the Bench does not object to this motion, Colorado
Ethicse Watch appases the mation.

2. The Secretary is duly empowered and authorized to implement
the provisions of Campaign and Political Finance Amendment. Colo,
Const., art, XXVIII, § 9(1).

3. The Secretary 13 not a necessary party to this proceeding. Coalo.
Const. art. XXVIII, § 9(2)(a). The Secretary was not a party in the
administrative proceeding, and the pariies did naot join the Secretaryin
this appeal.

4, The Administrative Law Judge (ALJ) who presided aver thia
case ruled that he was not bound by the Secretary’s interpretation that

Clear the Bench was an 1ssue committee.
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5. The ALJ’s ruling, and this court’s analysis of the ALJ’s ruling,
will have a significant impact, on the scope of the Secretary’s authority
to provide advice upon which citizens can rely in this matter and in
future cases. The Court will address the respective powers of the
Secretary and the ALJ under Colo, Const. art. XXVIII, § 8.

6. Only the Secretary can provide the court with the perspective
of the elected official authorized to 1mplement the provisions of the
Campaign and Political Finance Amendment, The Secretary’s input
will likely assist the Court in addressing this 1ssue.

WHEREFORE, the Secretary respectfully requests thal the Court
erant his motion for leave to participate as amicus curiae and accept for

filing his contemporaneously and conditionally filed brief.

JOHN W. SUTHERS
Attorney General

MAURICE G. KNAIZER, 05264
Deputy Attorney General

Public Officials

State Services Section
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Attorneys for Colorado Secretary of
State
*Counsel of Record

Al Fila: DOCTTMENTZ



CERTIFICATE OF SERVICE
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Scott Gessler, in his official capacity as Colorado Secretarcy of
State (Secretary), herehy submits his Amicus Brief in support of Clear

the Bench.

STATEMENT OF ISSUE PRESENTED
Whether the Administrative Law Judge (ALJ) is bound by the

Secretary’'s publicly-stated position that Clear The Bench Colorado
(CTBC) was an issue commmittee and erred by holding that it was a

pohtical committee.

STATEMENT OF THE CASE

The case ariges from a complaint filed by Colorado Ethics Watch
{CEW) alleging that CTBC violated Colorado’s campaign finance laws
by failing to register as a political commitiee. The complaint was heard
by Administrative La';v Judge Robert Spencer. The ALJ determined
that CTBC should have registered as a political committee, CTBC

timely filed this appeal. A copy of the ALJ’s decisien (Dec.) is attached.

STATEMENT OF THE FACTS

For purposes of this brief, the following facts are pertinent.



CTBC is a committee formed in April 2009. (Dec. 2) CTBC attempted to
register as a political committee on April 20, 2009, stating that jts
purpose was judicial retention. (Dec. 4) The Secretary rejected that
registration. The Secretary advised CTBC to register as an issue
committée and to identify “the apecific judge you will either be
supporting or opposing the retention of.” (Dec. 4-5)

CTBC did not immediately register as an issue committee.
Instead, it sent an e-mail to the staff of the Secretary providing a draft
registration form as an issue committee and asking advice regarding
the proper clasaification and status of CTBC. The Secretary’s staff
determined that CTBC should register as an issue mmmit.tee and so
advised CTBC. The memorandum containing the advice was posted on
the Secretary’s website and was publicly available. The Deputy
Secretary of State was aware of the advice and continually supported
the position. The Secretary has never adopted a regulation to codify
thia position. (Dec. 5) However, the Election Director testified at the

hearing that CTBC was an issue committoe. {T.r. 187, 192)




The AlaJ concluded that he was not bound by the Secretary’s
interpretation because, in his view, the Secretary misapplied ov
misconstrued the law, and the Sceretary’s interpretation is either
contrary ta the plaim meaning of the lm:.r or has been inconsistently
apphed, He also stated that deference to the Secretary's is generally not

warranted where the Secretary’s interpretation has not been adopted

through rule-making or a formal adjudication, (Dec 9-'1(])

SUMMARY OF THE ARGUMENT

The Secretary’s argument i3 limited tn. the question of whether the
ALJ exred as a maiter of Jaw when he refused to adopt the Secretary’s
conclusion that CTBC is an issue committee. For purposes of this brief,
the Secretury disputes only AT.Fs refusal to conclude that he was bound
by the position of the Secretary.

According 1o Colo. Const. art. XXVIII, § %(1), the SBecretary
prepares forms and instructions to assist candidates in complying with
ihe reporting requirements of Colorado’s campaign finance laws. The

Secretary’s duties include interpretation of Colorado’s campaign finance



laws. The Secretary's interpretation of the campaign finance laws ig

binding upon ALJs, even when the interpretation ia not caet in the form

of a rule. This js particularly the cﬁse when the interpretation has been
disseminated to the public, and the public has rehed upon the

| interpretation,

In this case, it is undisputed that the Secretary determined that
CTBC was an issue committee. The ALJ was bound by the Secretary’s
ruling and did not have the power to hold otherwise.

ARGUMENT

The standard of review far purpases of this brief i de novoe.

This case raises an 1ssue of first impression: Does an_ALJ have the
legal authority to refuse to apply a legal interpretation of the Secretary?
Specifically, the cowrt must determine whether the ALJ ie bound by the
Secrelary's Jetermination thaf a committee formed to oppose judges in
a judicial retention election is an issue committee? The impact 13 not
limited to this case; instead, it involves the fundamental structure of
the relationship between the Secretary and the Al.Is under Colorado’s

Campaign and Pohtical Finance Amendment, Colo. Const. art. XXVII1.
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In 2002, Colorado voters enacted article XXVIII. The article
establighes and defines political committees and issue cnmmittées and
sets contribution limits for pelitical committees. It au thorizes the
Secretary to assist the publhic in complying with reporting requirements.
Colo. Const. art. XXVIII, § B(1)(a). It alzo gives Al.Js the authority to
hear complaints regarding alleged violations of campaign finance laws.
Colo, Const, art. XXVIII, § Q(Q}(a}. Thus, the Constitution 'ﬁ:ifurcates
reaponaibility: the Secretary interprets and applics campaign finance
requirements. Al.Js review complaints regarding a]l_e-g'ed violations of
the campaign finance laws and the Secretary's interpretations to ensure
complitance with such Iaws and interpretations.

Al.Js are employees of the Executive Branch of Colorado
government. They are appointed by the director of the Department of
Personnel. Section 24-30-1003(1), C.R.S. (201{}). They “provide services
to each state agency, except .I:hc state personnel board and the public
utilities commission, entitled to use administrative law judges.” Id.

AlJs perforin quasi-judicial functions. They administer oaths,

18sue subpoenas, rule on motions and issue orders. Section 24-4-105(4),

F}



C.R.S (2010). However, they are not the equivalent of judges. Dee
Enterprises v. Industrial Claims Appeals Office, 89 P.3d 430, 433-34
(Colo. App. 2003). AlLJs’ powers and duties are generally limited to
particularized areas of law. They do not possess the essential attributes
of judges within the judicial branch of government. Id. at 438,
“Adminmistrative law Judpges only posseas narrowly defined statutory and
regulatory powers.” Ramaos v. District of Columbta Depariment of
Consumer and Regulatory Affairs, 601 A.2d 1069, 1073 (D.C. App.
1992). ALJs “are entirely subject to the agency” on matters of law and
pohcy. Associagtion of Administrative Low Judges v. Heckler, 594
F.Supp, 1132, 1141 (D.D.C. 1984). “Whether ALJs work directly for the
agencies or are in more independent ‘central panels’ of Al.Ja where they
are not directly under any single agency, they act on behalf of those
agencies,” and “are often expected to help achiéve agency objectives.”
Edwin L. Felter. Jr. Maintaining the Balance Between Judicial
Independence end Accountability in Administrative Law, Judges’ J.,

Winter 1997, at 22. Al.Js cannot set or change agency policy, Ho v.



Donovan, 569 F.3d 677, 682 (7th Cir. 2009). Ounly the agency may do sn.
Id.

Under the ALJs" statutory construct, the agency estabhshes
policy, and the ALJs enforce the policy. The electorate adopted thia
construct when it enacted article XXVIII, § 8. Common Sense Alliance
L. IjUUidson, 495 P.2d 748, 754 (Colo. 2000). The Secretary 1ssues
instructions, and an ALJ, upon the filing of a complaint, deterinines
whether the resapondent complied with the instructions.

Public policy supports the Secretary’s interpretation. The
Secretary is the person who has the day-to-day responsibility for
enforcing the law. The courta ordinanly defer o the legal interpretation
of the agency charged with the administration of a law because the
agency is preauined to have greater expertise in the matter. See, Stell v,
Boulder County Department of Social Services, 92 P.3d 910, 915 (Colo.

.2004}. Al g, particularly those housed in a centralized panel, do not
have the Iaame level of expertise and are not accorded the same

presumption,



In addition, vesting interpretative authority within the
Secretary's office will reduce the likelihood of inconsistent
interpretations. ALJs are not bound by the decisions of other AlJs. If
they are not bonnd by the Secretary’s interpretation of a particular
provision, then there is a greater likelihood that similarly-situated
persong will be subjected to different results depending upon the
identity of the AL.J who presides over the case. Simjlaﬂy, inconsistent
results may obtain if a complaint is not filed against one person who
follows the Secretary’s interpretation but ig filed against a second
in.dividual who followsa the same advice and then appears before an ALJ

who does net adopt the Secretary’s interpretation,

APPLICATION TO THIS CASE.

The AlJ adopted the standard of review emplﬂ}réd applied by the
judicial courts of this State. He held that he was not bound by the
Secretary's decision to accept CTBC's registration as an issue
committee or its conclusion that committees opposing or supporting

judicial retention should register as issue committees.



The ALJ did not have the authority to reach a contrary canclusion.
Article XXVIIL § 9(1)(a) grants to the Secretary the right to interpret
and implement campaign finance laws. The Al.J can only apply the
Secretary's policies and interpretations. The ALJ does not have the
legal authority to declare the Secretary’s policy invalid or
unenforceable. Only the courts created within the judicial branch have

that power.

CONCLUSION
The Court must hold that the AlJ must adopt the stated pohicy of

the Secretary in a hearing held pursuant to article XXVIII, § 9.

JOHN W. SUTHERS
Attorney General

MAURICE G. KNAIZ%R, %536_4*

Deputy Attorney General

Pubhe Officials

State Services Section

Attorneys for Colorado Secretary of
State

*(Counsel of Record

AGALPHA
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STATE OF COLORADO

OFFICE OF ADMINISTRATIVE COURTS
633 17™ Street, Sulte 1300 Denver, Colgrado 80207

IN THE MATTER OF THE COMPLAINY FILED BY
COLORADCG ETHICS WATCH REGARDING ALLEGED
CAMPAIGN AND POLITICAL FINANCE VIOLATIONS
BY CLEAR THE BENCH COLORADO

A couRT USE ONLY A

CASE NUMBER:

08 2010-0009

FINAL AGENCY DECISION

Thia matter t= before the Adminlstrative Law Judge {ALJ) upon compiant by
Colorade Ethics Watch (CEW) alleging that Clear the Bench Golorade {CTBC) violetad
the Colorado falr campalgn praciica faws by faling to raghaler a8 a political committae.
CTBC denies that ft la mequired to register as s political committee, and asserts that Il is
properly ragisterad s an issue committes.

luis Toro, Esq., and Aaron Goldhammer, Esq.. represent the Complainant,
Colorado Elhice Wetch. Scott Gesslar, Esg. and Mario Nicolais, Esq., represent the
Respandent, CTHC.

Case Summary

CTBC Is a commitwa opposing the ratention of three Colorado Supreme Courd
justices - - Justice Micheel Bsnder, Justice Alex Marinez, end Justics Nancy Rice.’
CTHC is reqgistered with the Secretary of State as an issve committee, and has filed the
centrhution and expenditure repernts required of an isaue committee.

On May 5, 2010, CEW filed a complalnt with the Secretary of Stale alleging that
CTBC s ectually s political committee, and should have registersd aes such.
Furthermore, CEW elleged that CTBC received two coninibutions in excess of the limits

applicabla lo political committses. [t soughl appropriats sencilons for those infractions.

The partles filed cross motions for summary judgment. Thers was no dlspute
lhat CTBC had & malor purpesa of expressly sdveceling ageinst the retemion of the
Jugtices, recaived conlributions and mads sxpenditures in excess of $200 jor this
purpoee, is not ragistered as a polllical committee, and recalved two contributions in
excess of the Imil appliceble to polillcal commitiees. CEW contended the law is clear

' CTBC also apposed lhe retention of Chiel Jusice Mary Mularkey, unlll Justice Mullarkey enneuncead
she wolld not saak ratenlon.



that CTBC'a advocacy against the juslices mede it a political cormmlittea, and thesefore
summary judgment ahoutd be gramed in CEW's favor.

Although CTBC did not disputa most of CEW's factuel allegations, it raised thrae
defentes that it sald wamantad summary judgment in ils favor.  Firat, it said CTBC is an
isgue committee not & polticel committee, and that i has compiied with all ils
obligations as an issua commitiae. Second, it sald CEW's claime wera bamed by the
statuto of limitations. Third, il argued thet CEW wae equitably estopped from cleiming
that CTBC (s a poitical committee because, according lo CTBC, it relied upon a
directive fram lhe staff of the Secretary of Slate to regiater as an issua committes.
CTBC sought en award of attomey feas for what il claimed was CEW'a groundleas,
irivalous, and vexatious complaint.

Cn July 23, 2010, the ALJ entersd summery judgmenl in favor of CTBC
because, at the lime CEW fllad its complaint on Mey 5, 2010, none of lhe justices
targeted by CTBC had yet filed a declaration of intenl 1o saek ratantion, and therefors
were not yot “candldates” as defined by Colo. Const, art. X0XVII, § 2(2). Becausa the
justices were nat yet candidates, CTBC was not a political commitiee, aa defined by
article X0V, § 2(12), The ALJ, however, granted CEW permisslon 1o file a
supplemental complaint, based upon evidence that alnce the date of e origirel
compiaint, Justices Bander, Rica, and Martinez had filed declarations of inlent to seek
retentlon and thus were "candidates” for office, and CTBC had atiil not registared as a
poilfical committes. '

CEW flled |ls suppiemantal complaint August 2, 2010. Aa bafore, CEW elleges
lhal CTBG s a poiitical committee because i continues o accept conbribulions and
make expanditures in excess of $200 with the malor purposa of exprasely defeating the
retention of Jusfices Bendar, Rice, and Maitinez, who are now candidates as dafined by
arficle XXV, § 2(2)2 CTBC continues to defend on the grounde thet, even though Lhe
targeted justices are new candidates for retention, CTBC still does not meet the
definitlon of a political commitiee. CTBC also conlinues b aasert the affinmstive
defense of equitable estoppel.

Hearing on the merits of CEW's aupplementsl complsint was hald at the Office of
Administrative Courts September 15, 2010.* For reasons explained Gelow, the ALJ
concludes that CTBC now meels the dsefinition of a politicel committes, and should have
roglstered as such. The ALJ alsa rejects CTBC'Y aflmmatiive defenea of egultable
estoppel. However, the ALl finds that CTBC raasonably relied upon the Secretary of
Stata’s acceptancea of |ts registration as an lseue commitiee, and therefore imposes no
sanction upon CTBC for its fallure to reglsier as a poiitical committoe.

Findings of Fact

The foliowing fecls are supported aither by slipulaton of the parlies or oy &
praponderanca of the evidence in *he record as a whole:

? There |s no elagalion thal CTRC hag accepigd axcess cenfbutions since the Hme Ihat the thres
gusﬁc.es berame candidates for relantion,

CTBC's motion o dlsmisa for failure o siale & claim, or atemalively (or summary [udgmenl, wes deanied
at the olitest of the hearng.



1. CTBC ia & committes formed in Apnil 2009. Its director and active membear
13 Metthew Arnold.

2. The terms of Justice Michael Bendes, Jualice Alex Martinez, end Juslice
Nancy Rice as justices of the Colorade Supreme Court are due to expire. in ordar to
retain thair udiciel offices, they must run for retention in the November 2010 general
alaction.

3. Fram its inception in April 2008, CTBC has expresely advocatad againat
1ihe retenlion of Justices Bender, Martinez, snd Rice, and has solicitad contributions and
made expendtturas far ihat purpose.

4, Juatice Bender flled a Declaretion of Inlent to Run lor Relention with ihe
Secmetary of Slate an Mey 28, 2010. Justice Rice filed her declaration op or eboul July
@, 2010, and Justice Martinez tiled hia declaration on or about July 8, 201¢.

5. A3 a reault of Ihese lilings, ab hvee Juatices am “candidates” ae definod by
Colo, Gonst. art XXV, § 2(2).

. Since the dsla thal Justices Bender, Rice, and Mertnez became
candidates, CTAC hae accepted contibutions end made expenditures in excess ot
$20C in support of ita purpoer of nppasing thelr retention.

[# Since the dele that Juslices Benpder, Rica, end Marinez became
candidates, CTBC has contlnued to expressiy advacete againet their retention.

B. CTBC's major purpoee is o oppose the retentlon of those [ustices it
ballevea do nof fallow the “rule of law.” |'he tellowing evidenca supports this finding:

6. The parfes stipulete that CTBC hes “a" major purpase of opposing the
relentlon of ihe targetsd justices, though they disagree that it Is "the* major purpose.*

b. In eddition to advoeeting the defeat of 1he targetod justices, CTBC™
regigiration forn_ (Exhibit E, p. 3) etetes ihat is purpose is ), “Educate votara on lhe
Importance of Judges obsarving the principles of the 'nilo of law' in deciding casas;” and
"Educste Coloredo vatars on thair right b nen-ratain judges who do not follow thesa
principies.” These additional purposes, however, are entirely collaterst b CTRC’a
purpoes of defeating those Justices that do not meet its standards. The ALJ agrees with
CEW'a viaw lhat the dlecussion of voter "education” is simply the “windup to the pitch"
lhet certaln Justicas must not be ratainec. There ip no avidence that CTBC ever had an
independen! purpose of voter educatlon, apart from its ullimate goal of removing
1angstied justices.

c. CTBC wae firt formed in Aprit 2008. It hae no “irack recod” of
advocating eny matlsr other then the non-ratenticn of justices in the upcoming alecllon,
All its sxpenditures in the currant eleclion cycle have been for that purnose.

d. A sample of CTBC's prese relaases for the week of July 27 to 28, 2010,

4 Ciling Auckiey v. Valeo, 424 U.S. 1, 79 (1978), CTBC suggesis (hal 18 be a poliical committes, 1t must
have s malor puenma ol supparding ar oppoaing a candldale, It contends that eimphy Faving & majar
purpose of supporting or opposing a candldata is 1ot suliiclent. Becavee CTBE nes ihe Mmajor pumase of
appusing the juslices’ ratention, tha ALJ nead nol decide whether & major purpoae s sufficient.



which is represemative of CTBC's advocacy, show thal CTBC's primary gﬂal is to
defeal the luatices it conalders unwarthy of holding afiice:

~ the "palmt” of Clear The Bench Colorado Ie o hold "the cument
justices accountable to tha Colorado Conetitution, the rule of law, and the
ciizans whose righta they are swom to uphold.” Exhibit 7. p. 1.

- " grassrools movement called Clear lhe Beneh Colorado , | . aims o
get Coloradans ko wote out three ulira-llberal Suprems Gourt jusu:;es "
Exhibl T, p. 2.

- "Haley elarle out wilh a meescnably accurate summalivn of the
"judicial push” (o vote “NO” 01 lhe unjusl justicea of the Colorado
Supreme Court . . )" Exhibit 7, p. 3.

- “Be a cilizen, not a subjec! - get Informed, then exercise your right
lo vote *NO” this- November on the four {(er, three remaining) ‘unjuat
uslices’ . . . " Exhibit 7, p. 4.

e. In those statementa tha! do conlaln some Informatlon that might be
caneidered educational, such as Mr. Amold's dlscussjon of the judiciel performance
cammission, f ks imbedded in the contest of an argument that the Judicial parformance
aystemn is unequzl 1o lhe tesk ol holdinp judges accountable, and thareforo volers must
*gol informad, then exercise your right o vote "NO” this November on lhe four {er, three
remeining) 'unjust juetices’. . ." Exhlbit 7,p. 7.

. CTRC's primery, I not sole, purpese fs sumManzed th the neme solected
for It by Mr. Amold - - "Clear the Bench Colorado.”

g, Polilical commitbees are subject ta a contributlon IImit of $525 from any
ohe poreon per slection cyde.® lasue commitiess are subject 1o no contribution Imi

10. CTBC initially aftempled to regisler with the Secretary of State as a
palitical cornmittee on April 20, 2009, staling that its purpose wes “judiciel retenlion.”
Exhibil B,

11, Tho Secretary of Slete refected thal regisiralior. In en e-mail o Mr.
Armold detad May 1, 2009, the Secretary explalned that the reasor for relection wae
‘Purpose Do vague 8150 might fall under definition of issue committes” Exhibil C.

12, Ths e-mall was followed by a latter to Mr. Amold dated May 4, 2009,
Exhibit 10. Thal letter stated, in pertinant part:

Tha Commiiteg’s purpose ia loo vagus. Per Rule 2.4 of the Secretary
af State's Rules Conceming Campaign and Puolilical Finance “.s
polilical committes or small donar cammiftee shall identify the types of
cantidefas belng supporlad or opposed, such as pardy affifiatian ar
pubfic policy poettion, snd’ if known, the spaclfic candidales being
asupparted or oppoged, ™

13, The lefler advised My, Atno'd o rafle CTBGC's regisiration sa a political

® Sea Cola. Gonel, arl. XXVII, §§ 3(5), as adjusled by § 3(13) and £ GCR 1505-6, rule 12.7.
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committee and Identify “the specific judges you will either be supporting or opposing the
relention of.”

14, Unlike the May 1°* a-mall, the letter mede no mention of the possibility of
filing a8 an lssue committea.

15.  Mr. Amold did not re-register as a political committee. Instead, he sent an
a-mail to Knstine Reynolds, a sitaff member of tha Secretary ol State's Elections
Division, providing a dra®t registrallon form as an issue committas, and asking for advice
as to "lhe proper classification and status of CTBC.” Exhibil E.

16. The draft registrafion contained the following, revised, stetemant of
purpose: :

1. Educate Colorado votere on tha importance of judges observing
principlea of 1ha "rule of law” in deciding cases;

2. Educats Colorado volare on thalr right to non-relain judges who do
nat lollow these principles;

3. Advacate for the non-relention ef |ustices etatawide who
demonairate a conalstent pattemn of deciding cases in contravenlion of
tha Colorado Constitution, esteblished statutory law, legal precedent,
snd "rule of law” principles {naming judges as necessalry to educala
voters).

17. The staff of ihe Elections Divilelon waas uncerain as 1o whether a
commitias opposing Judiciel retenticn, such ae CTEBC, should register as a poltical
commitiea or an Issue commitiea, and in fact had accepted such a commiftee es B
political committee in the past. See Exhlbits 13 and D,

18.  After holding an internat poficy meeting ta discuss 1he |seueq, the Eleclions
Divieion determined that CTBC should register as an !ssue committea. As a reeuk of
that meeting, a representative of the Elactions Division prepared a memo docuimenting
that, “After much discussioh our initial thought that they [CTBC) should register as an
lesua committes was agreed upon.” Exhibit F. This memo was subsaguentiy posted 1o
the Secrelary of Stata's website and was publicly avaliable,®

19.  Tha Deputy Secmstary of Stels attended Lhe policy maating, and therafora
wae aware of tha Eleclion Division'a poeition thet committess opposing judiclsi retenton
should regisler as issue commitigss.

20, On June 8, 2009, the Eleclions Division formally accaptad CTBC's
ragislretion as an issue committas. Bxhlbit G.

21. The Secretary of State hea never adopted a mgulation to codify the
Eleclion Division'a position that committees opposing judicial retentton ahould register
as igsue committees. Although a draft regulation wes discusssd at a Campalgn
Financa Advisory Pangl meeting on Juna 18, 2008 (Exhibit H}, opinion was divided and

% The Elections Dly/ston conilnues to support this position. Exhblis |, J, K, L, M.
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[he ragulation was not Edopted.”

2z, While the Iigation of this case wes pending, CTBC pelitioned lhe
Sacretary of Slate to conduclt emergency rulemaking to adept a rule requinng
committees aupporting or oppoaing judiclal retention o regisler as issue commitiees.
The Secretary declined [0 0 Bo. 'h a Istter to CTBC's attorney, dated August 4, 2010
(Exhibit 12), the Director of ihe Elections Division advised CTRC that:

.. . ihe quaston a3 to what type of commiliee is approprate, remalns
wilhout definlifive anawar,

The Secretary of State rocognizes thol there are credikle argumenls
an both sides of thls malter. Nalthar lhe Falr Campaign Practices Act
nor the Colosado Conslitidon providas guldance as to how an
organization lke Clear the Bench shall be claasified, Inthe evant the
law is not clear, it is ullimately left to the Judicial branch to decide whal
a siztuts or conslitullonal provision means. The Secretary of State
only provides guidance, in the form of rulemaking, o asalst persons
and organizationa who are subject o relevar laws.

. This curmant requesl has bean made while IHigalion is ongoing between
Colorado Ethics Watch and Clear the Bench, The Oftce of
Adminlstrative Courta will adjudicato the matier -more quickly and with
grealer authority fthan |8 possible In emergency ruiemaking.
Furlharmore, ‘he proximity 1o the 2010 genersl eleclion complicates
ihe foasibility of edopting an emergancy rule,

Due 1o the role of the court, the fact thet & rute could be implementad
Just weeks before the genersl slection, and tha cantinuing litigation In
thia case, lhe Secrelary ol Slate ts declinng 1o issue.an emerpency
rule as requaaiad.

23.  The Secretary of State, therelore, has nat made a formal declsion that
comrnitiees opposing or supporling judicle] retention musl file as Issue commitiees and
nol polittcal commitleee.  Although staif mambera of tha Flections Division heid thie
baitef and have given thla advice 1o othars, the Sacretary of State has refused fo edopt
this posilion by formal rule making, and instead has defered to e oulcome of this
Itigation.

24.  The parties ta lhis littyation are CEW and CTBC. The Secretary of Stata
Is nol a party W 1hia litigalion. .

2h. CEW is a private orgenization that Is neithor ap agent of, nor in privity

with, the Secratary of State. Tharefore, CEW s nol responasible for or bound by edvice
given to CTBC by the alalf of lhe Elaclions Division,

26. CEW has mede no representations (o CTBC upon which CTBC has
datfimentally mlied. .

" Thie panel B compoged of representalives of tha Elections Division as well ga hlerested members of
ihe pukli. The panal i3 en advieory body only,



Discusslon and Order
. Colorado’s Campakn Finance Laws

The primary campaign finance law In Colorada is Aricle XXV!) of the Colorado
Conalitution, which weaa approved by tha woters In 2002, Aricle XXVIll Imposes
contribution llmils, encourages wvoluntary apending !imits, imposes meporting and
disclesura requirements, and cregtes an enforcemant process. Colorads also has
stedutory campaign Jinance law, known ae the Fair Campalgn Praciticea Act (FCPA), §§
1-45-101 10 118, C.R.5., which was originally snacted In 1971, repaaled and resnactad
by initialive in 1966, substantl2lly amended in 2000, and again substantially ravised by
initiative in 2002 as the resuil of the adoption af Articla X304, The Secratary of State,
pureuant to regulallons published at 8 CCR 1505-6, lurlher regulates campaign finance
practices.

Dafinition of a Pofitica! Commiltee

The validity of CEW's cnrnblamt dapﬂnda upon the accuracy of ks allegation thet
CTBC is a political commitisa. If CTBC is not a poliical committee It has no abligation
tn register as such.

A politicel commitiee ia defined by Colo. Const. art. XXVIIl, § 2(12)(a}, as follaws:

"Palitical committes” means any person, ather than a natural person,
or eny group of two or more persons, including natural parsons that
heve accepted or madae contibullons or expenditures in excoss ol
$200 to suppart or appase the nemination cr election of one ar more
candidatas.

Emphasls added.

Though not specificaliy mentioned in § 2{12), a political committee must also
have as s “mejor purpose” the nominetlon or elaction of & candidste (or the defeat
thereof). Alfance for Cokrado’s Famifies, v. Gliber, 172 P.3d 664, 670 {Colo. App.
2007)(citing Buckley v. Valao, 424 U.8, 1 (1670)).

A “candidede” |5 defined by § 2(2), as follows (in pertinant part);

“Candidate” maans eny parson who seeks nominstlon or eiaction 0
any state or local offica thal ja to be volad on in this slate at any
primary election, general election, school district election, or municipal
election. “Candideta” aisc includes & judge or justita of any court of
racord who saeks lo be relained in offica pursuant to tha provisions of
sectfon 25 of arlicte VI, A parson la a candidale for election if the
person has publicly announced en inlention to seck eleclion to public
aflice or relention of e judicial offica and thereaftar hee recelved a
contrtbution or made an expenditure in support of the candidacy.

Ermphasls added.
Calo, Const. ant. VI, § 25, in lurn, siales, n pertinenl part:
A justice of tha supreme cour, or a judga of any other court of record,



who shall desire to refain his judiclal office for ancther tsrmm afler the
expiration of his then temm of office shelt Mle with tha sacrelary of state,
nol more than six months nor less than Lhree months prior 1o the
general alaction next prior o he axpimation of his than lerm of ofics, a
decleration of intert to run for another term.

Emphasms added.

Whsen language of & consfitutionsl amendment ie clear and unambiguous, lhe
amendment must be anforced as writen, Davidaon v. Sandsirom, B3 P.3d 944, 854
" {Colo. 2004). Although the court's obligatton Is o give effect to the intenl of lhe
electorate, in giving aflect to that Inlent the court must look o the words used, reading
them in cortext and according them their plain and ordinary maaning. Sangsr v.
Dennis, 148 P.2d 404, 412 (Colo. App. 2008).

- The consliutional provisions cited above are clesr that a justice becomes a
"eandidata” when Ihat justice files a daclarallon of Intent 1o run for retention with the
Secrelary of State. Onee a justice becomes a candidate, any cormmittee whose major
purpose (s the defeet of thst candldate'a retention in office and has eccepied or Spant
over 3200 lo expressly advocale agalnat the candidate's retenthon, becomas a politicai
cammittee within the meening of § 2(12).

CTBC Is & Political Committee

There is no disputs that Jusltices Bender, Rice, and Martinez have ell filed
declarations to run for retention as raquired by article VI, § 25, and therefore are all
“candidates® within the maaning of art. XXVIil, § 2(2}. -CTBC Is thersfore a polilical
committee beceuss its major purposa is the defeat of thoee Justices’ retention in office,
end it has eccepted confributions and mada expenditures In excoss of $200 o
axpressly advocate ageinst their retentlon. These undisputed facts place CTBC
equarely within § 2(12)’s definition of political committee. Because CTBC meets that
definltlon, it was ohllgated to registar as such wilh the Secrotary of Sta, es required by
§ 1-45-108{3), C.R.S. That obligation ripened when CTBC cumulalivety speni, ar
accepled, in excess af $200 for the first tima following Justice Bender's filing of his
daclaraticn of intent to fun.

CTYBC Is Not en issue Committee

Political commillees and {ssus commiltees are mulually exclusive. Thse
definition of poltical commitioe excludes issue comm/isas, and the definition of issue
cemmittee excludes political committees. See art. XXVIIN, §§ 2(12){b) and 2{10)(b},
respectively. Thus, bacause CTHC mesats the deflnition of e poalitical cormnmittee, it .
cannot ba en i3sue commitee as well.

Moreover, CTBC does not meet tha definitfon af en isste commiftes. An issue
committea [s defined by § 2{10) to be a group of two or more persons that "hae a major
purpose of suppoeniing or oppasing any baflof isstre or bafiol guestion”™ and has accepied
or spent in excass of $200. Ark. 20XV, § 2{10)(a). The terms "ballot (asue” and “baktat
guastlon™ are nat defined in articls XXVil, but are tarms of art defined elaewhere in
constitutions! and statulory Jaw that predated {he electorate’s adoplion of articla XXV



Valers are presumed fo know the law when lhey adopt constituticnal amendments.
Common Sensa Aliiance v. Davidson, 805 P.2d 748, 754 (Cola, 2000)("The eleciorate,
ad well as tha legiskature, must be presumed to know (he exiating law at ihe time they
amend or clarify lhat law.")

"Ballot lssue® Is defined In artlcle X, § 20{2)(e} as a "non-recal! petition or refarred
measure In an election.” This definilion is parl of the constitutional amendment known
a8 TABOR (Taxpayer Bill of Rights), adopted in 1892, Ballot |ssus ie slso defined In
statute al § 1-1-104(2.3), C.R.S. a5 & “stale or local govemment matar arising under
secllon 20 of artlcle X of the staleg consttution |TABOK], ae defined in aections 1-41-
102{4) and 1-41-103{4), respsclively.” It alao appaare at § 1-40-102(1), C.R.S. whare it
i defined as "s noarscell, citizendnttiated petitlon of leglelatively-referred messure
which is authorizad by thae stata constltution, including 8 question as dafined in sections
1-41-102(3) and 1-41-103(3)."° Sactione 1-1-104{2.3) anc 1-40-102{1) wars adopted in
1993, Therafore all these definftlons of ballol issue were law when the electarate
adopled grlcle XXVIN in 2002.

‘Ballot queston” ia defined in statufe as a "state or local government matter
involving a citizen petilion or refered meesaure, clher han a hallot issue.” Section 1-1-
104{2.7), C.R.5. Thia provision waa adopted in 1983, end was therefore Jaw when
artlcle OO/l was adopted in 2002, '

All thaso definitions have the commaon requirament that a balks Issue or ballot
guestion, ahatever the subject, be 3 citlzen initlated palilon or a legistalively referred
measure. Bacauao judiclal ratantion eleclione are mandated by erilcle VI, § 25, they ara
nellher ciizan iniliated nor legisiatively referred, and thus ere not “ballot issues’ or
"ballot queations.”

The fact 1hat article Y1, § 25 requires thet "a question” be placec on tha "ballot” to
detarrnine whelher a Justica shall ha retained, does not mean that tha ratention alaction
bacomes 4 "ballot queation,” As noted abova, the tarm "ballot question” (3 a term of art
dafined In law wall before erticle )OO/ was adopted. Had the draftera of artide XXV|I|
inlended ko include advocacy of judiciel retenllon within the scopa of an Baue
committea they could be axpaciad to say so. Inslead, the electorate usad terms of art
Ihat wers already definad In law and do net encompaes releniion slections.

: Stretching the definiion of “ballot quastion” lo include retention alections creabes
an intemal conflict in articla XXVIl because a ¢onmittes opposing or supporting a
retention alection would than be both a poltical commitiee and an Issue committea
aimultaneocusly. This, however, ja imposalble becalse, as previcusly noted, tho
commilteas are mutualy exclusive. Conllicting infergretations sheauld he avoidad. In
ordar to effectuate legislative intend, courts must conaider stalutee 3s a whole and
attampt to plve consistent, harmonjous, and eensible effect to ell their pars. Sfate v.
Nieto, 503 P.2d 493, 501 (Colo. 2000}, Harwood v. Senaie Msjonity Fund, LLC, 141
P.3d 962, 964 (Caks. App. 2006)("Whare amblguilies do exist, couls muat Imterpret the
constitutional provision as a whole in an attempt lo harmonize all its perls.”) The only
interpretation that results in harmony between tha definitions of political and issua

—_—

¥ Decllona 1.41-10Z wid 1-41-103 Imptement TABCGRS odd-year elegtion requirement.
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committees is 1o restrict the terms "ballot question” and "ballot issue® o their histodcal
denatation a8 cltizen-Initlated or legisiatively referred measuree, only.

CTBC atiempts to avaid an intemsel conllict by adopting a sirained construction of
§ 2{12). CTBC argues that the definitlon ot political committee at § 2(12} doee not
include commitlass oppesing judicial retention bacause § 2(12)(a) applies only to
committees that “support or oppesa lhe nomination or afaction of one or more
candidates.” Emphasis added. Although CTBC concedes that Justices Bendar, Rice,
and Martinez are “vendidates’ as deflned in § 2(2), it arguas lhal they are sesking
“retention” and not “electlon,” and lherefore do not fall within the definition of § 2{12){a}.

The ALJ rejecis lhis imterpretzdion because i files In lha face of the plain
language ef § 2(2), which speciiically defines "candidate” to indude a justice “who aseks
to be setained.” Nothing in this or any gther conslitutional provision suggests that a
justice seeking lo be retalned le not running for "elecilon.” To the comrmary, § 2(2) itself
rafars 4o a juslice who seeks retention ee a "eendidete for alaction,” and articla VI, § 25,
which describes the retenlion process, is titad “Etactlon of Jusices and Judges.”
Furthermora, § 25 specifies thal if a majority of votes cest are in favor of retention, than
the judge or justice is "elected to a succaading full term.” All this I8 consistent with the
commonly understood maening of fhe word “elaction,” which means "the adcl of
choosing.” Websfer's Naw Universel Unabridged Dictionary 582 (2™ ed. 1083).
Clearly, a justice seeking to be relsined In office is seeking fo be chosen, or elected, tn
remain in lhat office.

The ALJ also finde unperauasive the argument that becauas retention electlona
er2 in some ways similar to recall patitions, thay ahould ba treated as such. The fact
thal § 1-45-108(8), C.R.S. requires a commitlae for lhe rmacall of an alected officlsl to
regieter as an laaue commites hes little significance because public efficials facing a
recall ara not defined aa “cendidales’ by § 2(2). To the confrary, § 1-12-118{1)
specHicelly slatas that tha name af tha pemen sublect to recall "shall not appear on the
bellot as a cendidete for offica.” Sae also B CCR 15056-6, Rule 10.3 which parmits an
Incumbent to open an Issua committee 10 oppuse hia recal bacausa he ™8 not a
candidate lor the succissor eiection.” Furthermora, although recalt is simlfar to
relention In thal the office holdar facas a "yes” or “no” voie, thare are eubstantal
diggimilarties. . Most notably, mcalle are inWeted by citlzen petition and seek to remove
an official from offica prior to the end of his or har term in office, Aricle XX1, § 1.
Retenlion eleclions, on the olher hand, are required by law and occur anly at lhe end of
the judge or Justice's term of affice. Article VI, § 25. Because a recail patition is not the
sama thing aa a retention éleclion, and is governed by differermt rutes, It is not a
compelling paint af cempartson, :

Nor 18 the ALJ Is bound by the Election Divislon’s dmcision to accept CTBC's
regisiration as sn issue committee, ar by the cument beliof of fs slaff that committoes
oppoging or supporting [udicial retention should regislet as issue committees. In laking
those paailions, the Elactions Divisicn did not have the benefit of the exteneive briefing
and evidence presanily before the ALL

Daference le an agency intorpretation is not givan when the interpretallon
misappllas or miaccnstruas the (aw, Huddleston v. Bd. of Equaélization, 31 P.2d 155, 180
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{Calo, 2001); or is contrary 1o the plain mesning of a statute er conlrary (o legislative
Intent, Bames v. Depl. of Revenue, Motor Vehicle Div., 23 P.3d 1235, 1236 (Colo. App.
2000}, or has been inconsistent in the past. Lobslo v. indusira! Clelm Appeals Ofiice,
105 P.3d 220, 223 {Colo. 2005). Furthemnore, even (f deference is due, it Is weak
where the egency’s interprefation haa not been adopted by rule making or alher formei
adjudicalion. Christepsen v. Haimls County, 529 U.5, 576, 587 (2000). In racognition of
ihese and oiher factors, the Elactiona Division has prudently declined CTTBC's raquest
for emergency niemeking and instead has deferred to the outcome of this litigation,
where the ALJs decision an bahalf of the agency Wili be based upon a fully devetapad
recard and will be subject i judiclel review,

In summary, a fair reading of the piain language of atticle XXvIl, §§ 2{2) end
2(12), es applied to facts that are efther undlspuled or are proven by the evidence,
shows that CTBC is e political committee and muet be registered as auch.

CEW is Not Equitably Estopped

Equitable estoppel ie an affimative defenss which must be proven by the party
asserling it.

The essential elements cf an aqmtﬂhle estuppal as related to the perty
estopped are: {1) [clonduci which amounts 10 e false representation ar
concegiment of materel fects, or, at leaesl, which is calculated o
convey the impression thet the facts ere olherwisa than, snd
inconsisteni wilh, ihose which the party subeequently attempis lo
assent; (2) Imeniion, or at laast expectaticon, that euch conduct shall be
acted upon by the ciher party; {3) knowledge, actual or conatructiva, of
the real facts. As releled to the party claiming ihe esioppel, they are:
{1} tack of knowledge snd lhe means of kmowledge of Lha truth as lo
the facle In question; (2} reliance upon the conducl of iha parly
eslopped; and {3} action based therean of such a c:harac:ter a8 o
change kis position prejudiclally....

Y Ber Ranch LLC v. Colters, 233 P.3d 1200, 1210 {Coio. 2010)(quating City of
Thomnton v, Bifou . Co,, 926 P.2d 1, 78 (Cola. 1868)).

For tha purpoees of this discussion, the key element is that estoppel can only be
esserled against @ “perly” that made a false representation or concealed material facts,
and thet lhe party asserting tha defense must have relied upon the conduct of the
"parly” {0 be estoppod. The defense does not apply In lhis case because thare is no
evidance thet CEW, tha pary to be astoppad, made any falsa represenmfation ot
cancealed any matsrlal facts:; nor is there any evidencs that CTBC relied ta ils detiment
upon any conduct by CEW. it ia the Secretary of Siaie, through ita Elections Divialon
staff, thal made the representations upon which CTBC relled, not CEW, However, the
Socrelary of Stats js not a party to thiz lltigarion.

CTBC aeeks g sidestep lhis problem arguing that CEW acted as ap agent of tha -
Secrelery of Stata tn bringing this litigation, or acted in privity with tho Secrelery by
dalng so. The ALJ does not agraa, Artlcla XXVIII, § 9(2) iz carefully designed to keep
the Secretary of Slate out of the liigatlon process. Under that provision, “any person”
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who believes there has bean = violation of the fair campaign practice laws may file a
written complaint "with thae secratary of state.” Aricle XXV, § 9(2)(a). The Secrolary
ia then obligated to "refer the complaint to an administrative taw judge.” /. Tha ALJ,
after halding a hearing in accordance with § 24-4-105 of the Administretive Procedure
Art, renders a decision which is "final and subject to raview by the court of appeala.” fd.
“The secretary of state and the administrative law judge are not nacessary parties 1o the
review." Id. Nothing in § 9{2) gives the Secretary any ability to, control or oversee the
conduct of the litigation,” and nothing suggeats 1hat the person bringing the complaint
does 80 an behalf af the Sacrelary of is an agent of the Secretary. '

CTBC rellee upor a number of cases that recogniza privity between the
governmanl and its citizens in certain mattars of public Interest  Afehfzon, Topeka &
Sanfa Fe Rwy. Co. v. Bd, of Counly Comm'rs, 95 Colo. 435, 37 P.2d &1
(1934)(judgment egeinst a county In a maltter of gereral interest, such es the levy and
collaction of & iex, fa binding nol only on the county as the named defendant but also
upoh Expayars not named as defendents); McNichals v. Cily and County of Demver,
101 Colo. 318, 74 P.2d 99, 102 (1837){judgment againsl a governmental body in a
matter of general Interast %o all its cltizena and taxpayers is binding upon the latter,
though they are not partles Lo the suit); Lance v. Davidsan, 378 F.Supp. 2d 1117, 1125
(D. Colo. 2008)in a challenge v legislative redistricting, individual ¢itizans stand In
privity with the General Assembly, which was a party o prior litigatien); Lanca v, Dannis,
444 F.Supp. 2d 1148, 1153 (D. Colo. 2005)(the extent to which individuals are privias of
Lhe stata depends on whalher the issue asserted by the privale citizen and previously
assentad by a public enlity is a matter of geneml interast to all ihe people); Salzky v.
Paramount Communications, ine., 7 F. 37 1484, 1470 (10" Cir. 1993}when a stata
Itigetea common public dghis, euch as claims based upon damage to paturel
reaources, the citizens of that state are represented in such litigation by the state and
are bound by the judgment){citing Washington v. Washingion State Comm'f Passaenger
Fishing Vessel Asg'n, 443 U.5. 658 (1878)).

These caaes ere not persuasive authorty harma betause this is not a case where
the Secretary of State has been panty to prior IHlpalion that could preclude CEW's claim,
Rather, CTBC seshks to attribute 1o CEVY posllions informally taken by staff membars of
the Secretary of Siate, CTBC has cited no authority, and the ALl Is aware of nang, \hat
would create privity between the Secratary and CEW under these circumstances.

The Appropriate Sanclion

Desplie the fallure of CTBC's defenee of equitable estoppel, Its reasonable
reliance upon ihe Elsction Divislon's acceptance of its reglelration as 2n issue
committee is worthy of consideratien in determining the appropriate sanction. Pursuem
lo § 9(2), the ALJ has discrelion to impose any “appropriete ordar, sanction, or reliel”
authorlzed by article XXVIII. The word “appropriete” is intended 10 give the ALl

* The design of § 0{2} wisely \nauletes the Secretary, who has polllical psrty efflladon, from allegallons of
aliical mfuance In the prosecuiran of fBir campaign viciatlona.

¢ Dnly after Ihe final deciefon has been renderad may the Secrelary choose to bacomae a party by Mling

en enforcement aclion. If lha Secretary choases nol Lo do 2o, When the person tidnglnyg 1Me compleint mey

purale “a privale ceusa of aclion to enforce the decklon.” Id,
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discietion v “limit otherwise harsh results.” Pafforson Rgcall Commiltae, ine., v.
Patferson, 209 P.3d 1210, 1219 {Colo. App. 2009). This includes the “discretion lo
impoae na sanction at afl." fd.

In view of CTBC's reasoneble raliance upon 'ha Election Divielon's acceptance of
its registraton as an ssue commiliee, and the Electlons Division's advice that auch a
reglstration was apprapriate, any monetary penalty against CTBC would be ingquitable
and unduly harsh. The AL} therefore T™poasa nome,

However, Inesmuch as CTBC ‘s a politlcal commitlee, it must pramptly- registar
es such. It shall accomblish such regisiration within twenty (20) days of this decision,
and thereafter abida by the rules applicable o polilicul committees,

This decision is final and aubject 1o review by the court of appeals, ss pravided
by Colo. Const. art. XXV, § 92)(a} and § 24-4-106(11), C.R.S.

Altorney Feas

In granling summary judgment 1o CTAC against CEW's Inillal complaini, the ALJ
awarded CTRC its attarney fees per § 1-45-111.5(2) becauae CEW’s complairt, as then
siatad, lacked aubatantial justification. The ALY, hewevar, found that the amount of Tees
1o be awarded might depend upon how much of CTBC's aliomay's prior effort would
assist in the defense of CEW's supplememtal dlaim. The ALJ thersfore defered
determinaticn of the proper amount of feee o be awardad unbil after the medls of the
suppleamantal complgint had besn rasolved. Becauae CEW's supplemesntal complaint
. has marit, np faes will be awarded for effort by C1BC’s attornoy that was reasonably
neceasary to defend egainst tha aupplomental complaint,

CTBC ia diractod io submit, no ielar then Cciober 11, 2010, en temizetion of
thase faas it Incurred In datansa of the dismissed claim,

Done and Signed
September 22, 2010

AP S

ROBERT N. EPE\I:EﬁR’
Administrative Law Judge

Digilally recerded CR #1

Exhibits edmitted:
CEW's axhibfia: 1-47
CTBC's exhiblis: A-O
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CERTIFICATE DF SERVICE

| cerdify that | have satvad a true and comect copy of the sbave .FINAL AGENCY
DECISION by deposiling same In tha U.5. Mail, postage prapsld, at Denver, Coloragt
addressed In;

Lula Toro, Eaq. .
1830 Walton Street, #4415
Denvear, CO B0202

Aaron Goldharmar, Esq.

Shorman & Howard, LLC

633 Seventeomn Street, Suite 3000
Danver, CO 80202

Scott E. Gessler, Eaq.

Marlo D. Nicolalg, 1, Esq.
Hackstafl Gessier, LLC

1601 Blaka Street, Sulte 310
Danver, CO 80202

Willlem A. Hobbs

1700 Proadway, Suite 270
Danver, CO 80280

Llhia & day of Seplamber, 2010. |

Cotirt Clatk
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